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Ms. M. de Boer-Buquicchio
Deputy Secretary General
of the Council of Europe

Fundamental Rights in a Pluralist Society: Liberities and limitations for
the benefit of diversity and social cohesion*

There is no doubt that European Court’s case-law provides important pointers
for the legal and policy approaches to some of the questions on our agenda today.
However, the court itself recognizes that in this field as in others, not all questions
relating to diversity and integration can be reduced and settled somehow through
adjudication of a series of individual cases. One of the reasons for allowing a certain
margin of appreciation as concerns complicated policy choices to be made by
national authorities is precisely the fact that the Court - I quote from the landmark
Handyside judgment -"become[s] involved only through contentious proceedings”
(§ 48). Often therefore, the Court’s role will be limited to scrutinizing whether the
limits of that margin of appreciation have been transgressed in a given case.

Nor would it be right to reduce the problem to the question of finding the "right"
general rules which would then simply need to be applied across the board in order
to solve all cases where fundamental rights may be at odds with one another. That
would be a dangerous over-simplification which would ignore the need to strike, in
each case, a proper balance between competing rights and interests.

Does all this leave the governments and the parliaments of our member States
empty-handed, with little or no guidance from the Council of Europe in this
important area?

The answer is clearly no, even apart from the basic requirements set out in the
Convention and the Court’s case-law. The relevant human rights standards and
work of the Council of Europe extend far beyond the Convention and the case-law.

To begin with, our intergovernmental work results in the adoption of
instruments, whether legally binding or in the form of recommendations or
collections of good practice, which constitute precious European references and
guidelines for national policy-makers and legislators. The Framework Convention for
the Protection of National Minorities contains a series of human rights principles
that are relevant to the shaping of national policies for reconciling cultural diversity
and social cohesion. The Framework Convention is a balanced instrument: while it
stresses the need to create conditions under which minority identities may be
expressed, preserved and developed - forced assimilation is not allowed, it also
recognizes the importance of social cohesion and the need to avoid a ‘ghettoisation”
of minorities. Several provisions specially concern measures to eliminate barriers
and to build bridges between all different cultures co-existing in society. The
Framework Convention has to date been ratified by 35 member States.

Another example is the Committee of Ministers Recommendation on "hate
speech" (Recommendation No. R (97) 20). This text sets out the basic principles to
be followed in national law and practice on the difficult question of freedom of
expression versus the prohibition of discrimination. It seeks to translate the Court’s



important judgment in the case of Jersild V. Denmark into guidelines on how to
combat hate speech while respecting freedom of expression, inter alia by
distinguishing clearly the legal responsibility of the authors of hate speech from
that of journalists and media when reporting, about such phenomena as part of
their mission to report on matters of public interest. More recently, specific
provisions on racist material on the internet were included in the Protocol to our
Cyberrcrime Convention.

A third example is the Recommendation on the protection of women against
violence, adopted by the Committee of Ministers last year (Recommendation
Rec(2002)5. This text aims, among other things, at the adoption of national
measures to prevent, investigate and punish acts of violence, including violence
within the family or domestic unit. It encompasses certain forms of violence which
are sometimes presented as being part of cultural or religious practice or tradition:
"honour crimes", female genital and sexual mutilation, forced marriages and other
harmful practices.

A final example is the work of the Council of Europe’s European Committee on
Migration, whose activities relating to the integration of immigrants have included
the religious and cultural aspects of integration. Expert seminars and reports have
yielded a body of practical recommendations, be it on equality of access for all
religions to pubic resources and facilities, on religion and education, or on .the
setting up of dialogue structures, both between religions and between them and
governments. This is a field of ongoing activity. You will hear tomorrow from the
Council of Europe Commissioner for Human Rights about his work regarding the
co-existence of different religions, and I would also mention the forthcoming
meeting of the European Committee on Migration to take place in two weeks’ time
in Rotterdam: it will bring together countries of origin, transit and destination
(including non-European countries) in order to discuss integration issues. There is
a lot to be learnt from the experiences, good and bad, of the integration policies of
other member States.

In addition, the Council of Europe has set up bodies of independent experts in
the human rights field some of which have special competence in matters directly
linked to diversity. Here, I should mention the Advisory Committee set up by the
Framework Convention for the Protection of National Minorities and the European
Commission against Racism and Intolerance (ECRI). In contrast to the Court, their
work is based on wider assessments of national law and practice which result in
important recommendations in the area of law and policies to individual member
States. Examples are ECRI's General Policy Recommendation N° 5 on Combating
intolerance and discrimination against muslims and its more recent one on key
elements of national anti-discrimination legislation.

Last but not least, the Council of Europe is convinced that the co-existence of
different cultures and religions in society makes it essential to establish and nurture
forms of intercultural dialogue. A month ago, the European Ministers of Culture
adopted a declaration on intercultural dialogue and conflict-prevention. They
redefined their roles as instigators of a culture policy that actively seeks dialogue,
identifies potential sources of conflict, and helps defuse them by means of inter-



community familiarisation and joint action. Concrete projects are being undertaken
which will be evaluated next year. I am convinced that the language of human
rights must play an essential role in such Intercultural dialogue. The universality of
human rights, which find their source in the inherent dignity of eyery human being,
means that they constitute a powerful cohesive factor in society allowing plural
societies to become truly pluralistic societies. But the events of 11 September 2001
have also made absolutely clear that it is vital to seek and foster intercultural
dialogue beyond Europe. We are indeed in regular exchange with the League of
Arab States and their Educational, Cultural and Scientific organisation (ALECSO) as
well -as with the Organisation of the Islamic Conference (OIC). All of these
standards (hard and soft law) and activities are geared towards a single objective:
the promotion of pluralistic societies in which the equal dignities of all members are
respected and protected.

Our standard stress the need to promote and preserve social cohesion and
simultaneously respect the (cultural, religious, or other) identities of each member
of society reconciling these two is by no means an easy task. Interestingly, and
rightly so, the debates about diversity and multiculturalism also prompt us to take a
fresh critical look at the way our laws and practices treat or affect traditional
manifestations of religious and other identities. Thus, many things that were largely
taken for granted are now being called into question in several member States of
the Council of Europe. The display of crucifixes in public schools is a good example.

The point | want to make here is simply this: integration of minorities in society
is a two-way street. It not only requires acceptance by minorities of the rule of law,
democratic principles and of human rights, but also a general acceptance by
dominant cultures that integration undoubtedly implies that society as a whole is
changing. This may reduce the hitherto uncontested place of dominant cultural or
religious traditions in a society. Respect for minorities therefore implies a
willingness to question and reconsider certain dominant traditions in society that
may unnecessarily impact negatively on minority culture.

For the Council of Europe, reconciling respect for "different” identities with
fostering social cohesion can only succeed if it is based on human rights. Such a
rights-based approach to integration does not mean mutual tolerance defined as
mutual indifference. It means tolerance in a positive sense: willingness to meet and
understand "the other", to achieve mutual comprehension. This means that in a
pluralist multicultural society, the role of education and of teachers is no longer
limited to transmitting knowledge and skills. More than in the past, it is also about
educating people to live together. Such intercultural education certainly does not
mean that each and every basic value should be called into question. The Council of
Europe also promotes the Concept of "education for democratic citizenship”. This is
an essential safeguard against a cultural relativism which would undermine social
cohesion. Democratic citizenship stresses "the ties that bind" all members of
society. It stresses citizenship as a necessary common identity of all. It reminds us
of the basic democratic rules for living together. It includes human rights education
as a tool for respecting others: my human rights are your human rights. It means
empowerment of those who are disadvantaged to achieve full and effective



equality, socially and economically, but also politically: By enabling and promoting
active participation of all in the democratic process and pubic life in general. A
human rights-based approach to questions of integration also means: no tolerance
for activities or practices that seek to undermine human rights or limit them
excessively. This is reflected in Article 17 of the European Convention on Human
Rights as well as in the Framework Convention for the Protection of National
Minorities. Finding solutions to tensions between different human rights must
always respect the basic tenets of a democratic society based on the rule of law and
respect for human rights of all its members. It is only within the framework of
universal human rights that one can find solutions that are legitimate, convincing
and acceptable for all.

Finally, a human rights-based approach must mean that all human rights are
included Many of the example discussed in the workshops relate to civil and political
rights (freedom of religion of expression, physical integrity, etc,). But the whole
debate about human rights and integration cannot be reduced to such rights alone.
Full enjoyment of economic and social rights creating equal Opportunities for those
who are members of a disadvantaged minority is inessential further dimension of
this debate. I am convinced that progress in the full realisation of social and
economic rights will considerably reduce the number of situations where there are
tensions BeMeen rights of the kinds discussed at this Conference. The European
Social Charter is a useful yardstick for furthering national policies in this direction.
Protocol No. 12 to the European Convention on Human Rights will be a crucial
instrument for combating discrimination. There is no doubt that the effects of
discrimination, especially marginalization and feelings of exclusion which may lead
to radicalization, are extremely harmful for a multicultural society.

What does a human rights-based approach mean in practice? Let us take the
question of headscarves in public schools, a most topical issue in several member
States. There are no doubt various questions that arise here. What does neutrality
of the State vis-a-vis religions mean? Is wearing a headscarf simply an expression
of religious ar cultural identity ar is it a token of submission of women, a stigma of
their inferiority compared to men? Is wearing a headscarf always a voluntary choice
of the girl? But then again: is it really for the State to interpret, to second-guess
why a girl is wearing a headscarf? What about other religious signs? Should a
democratic society not treat aall religions equally? Are we treating all religions
equally

In a human rights-based approach, the starting point is the individual and his or
her dignity and rights as a human being. That includes the right freely to express
oneself, including one’s religious identity, in private and in the public space.
Precisely because this is a right, it should be the rule and restrictions of the right
should be the exception, only justified where necessary in a democratic society in
order to protect other legitimate interests. The legal framework should make
allowance for assessing proportionality of measures restricting expressions of
identity. It should include judicial and other checks, also against religious
discrimination and arbitrariness.



Of course, one possible solution which is sometimes floated would be to prohibit
all signs of religious identity ar political affiliation in public schools. The
consequence would be that there is no room for boys and girls to express certain
aspects of their personality and identity at school. It would be an apparently non-
discriminatory but at the same time extremely restrictive measure from the point of
view of individual freedom. The question also is: are we not merely fighting the
symptoms of a culture of inferiority of women? Would it not be better to
concentrate efforts not on legal but on social and educational measures to empower
women and girls freely to decide whether ar not to wear signs of religious
affiliation? To put it sharply: would such a general prohibition not simply be a
resounding testimony to the failure of integration policy? Does integration have to
mean: less freedom for all?



OCHOBHbIE NpaBa B MNJIIOPaJIMCTUUECKOM obuecTBe: cBo60abl U
OrpaHMYeHus B MHTepecax pa3Hoo6pa3usa n coumasibHOM eqUHHOCTU*

M. pe boep - Bykukmo
3aMecTuTenb [eHepanbHOro cekpeTtaps
CoseTa EBponbl

Pe3omMe

B pnoknage npeactasneHbl MpuHATble B paMkax Coseta EBponbl npaBoBble
CpeAcTBa, KOTOpble MNpu3BaHbl pa3pelnTb BO3MOXHblIE KOHMIUKTbI  Mexay
OCHOBHbIMW NpaBamMu B NAKOpanMcTnyeckoMm obuwectee. Kak TakoBbIMU, B HAaCTHOCTH,
ABNAOTCA: EBponenckas KOHBeHUMS O 3aluuTe NpaB 4esioBeKa M OCHOBHbIX CBO60OA
W npeueneHTHoe npaso EBponenckoro cypa, PamMoyHass KOHBeHUMS MO 3awuTe
HauMOHaNbHbIX MeHblWwNHCTB, PekoMeHpgauma N R (97) 20 Komuteta MuHUCTpOB, B
KOTOpPOW 3aKpenseHbl HeKOoTOopble MpUHUKUMbLI, HanpasfeHHble Ha pa3pelleHune
KOHMINMKTOB MexXay npaBoM Ha cBOOOAHOE caMOBbIpaXxeHue W 3anpelieHneMm
ANCKPUMUMHALNUN.

Joknaguuk, npugasas BaxKHoe 3HadeHue ponu EBponenckoro cypga no npasam
yenoBeka Npu paspelleHnn KOHMAMKTOB Mexay npasaMu, OAHOBPEMEHHO MPU3HAET,
4YTO He BCe BOMpPOCHI KacaTeNbHO pa3HOobpasusa U nHTerpaumm B NAKOPaIMCTUHECKOM
obuwecTtBe MOryT pelaTbcs nocpeacTBoOM pacCMOTpeHUs KOHKpPETHbIX
WHAWBUAYANbHbIX Aen.

Joknaguynk OTMEeTWU/1 BaXXHOCTb HAaUYMHAHUA N pa3BUTUA Auasniora Mexay pa3HbiMu
KyNbTypamMun v penmnrusmu.

B AOoknage OTHOCUTENbHO AaHHOM npobnemMbl BblAGASAKTCA chiegyowme
NPUHLUMNNaNbHbIE NOAXOAbI:

- VHTEerpaums pesiurmo3HblX, SA3bIKOBbIX, KYNbTYPHbIX U APYrUX rpynn LOJSHKHa
NMPOUCX0AUTb Ha OCHOBE Mpas YesioBeKa;

- noaxo[, OCHOBAHHbIX Ha MNpaBax 4esioBeKa, AO/HKEH BKAKYATb He TOJIbKO
rpa)kaaHcKme 1 NoJMTUYECKME, a TakXe CounanbHO-3KOHOMUYECKMNe npasa;

- CYWHOCTb NnoAaxoda, OCHOBAHHOMO Ha rMpaBax 4efioBeKa, 3aK/ilo4yaeTcs B TOM,
YTO Ha4yasIoM Ha4yan SaBMAETCHA IMYHOCTb, ero 4OCTOMHCTBO U ero npasa.



FRANCE

P. Mazeaud

Member of the

French Constitutional Conncil

Human rights and public order

France probably holds the world record for constitutions. No less than fifteen of
them in two centuries! | shall only talk about two of them: those of 1848 and 1958.

Why talk about the 1848 Constitution today? Because it shows us that the
reconciliation of order and freedom is not a new problem first identified on 11
September 2001.

When that constitution was being drafted there was a very interesting debate in
the constitutional assembly on the value of writing a declaration of rights and duties
in the preamble. Our poet and politician Alphonse de Lamartine supported doing so.
But the republican deputy Fresneau was against. What he said was this: "If we set
forth ... these rights of the State and these rights of the individual, are we doing
anything special, anything of great use to the people... ? We are simply stating a
problem, the eternal problem of reconciling the rights of the individual with the
rights of society, reconciling order with freedom®”.

As for the Constitution of 1958, that is the one that established the
Constitutional Council and allowed it to supervise the way the legislature reconciles
freedoms and public order.

What | am setting out to do in my few words today is outline for you the way
the Constitutional Council goes about supervising this. But first, 1 think 1 should
describe the basic notions beneath the issue of human rights and public order in
French law.

I - The concepts of freedom and public order

A - The concept of human rights and liberties

In "L’esprit des lois™ (Chapter Il of Book Xl), published in Geneva in 1748, the
philosopher Montesquieu wrote: "There is not a single word that has borne more
different meanings or impressed people’s minds in more ways than Liberty".

That is why | am talking to you of liberties in the plural rather than the singular.

Without going into excessive detail, these liberties include :

1) Those that are related to respect for personal autonomy: safety or individual
freedom?2 in the "habeas corpus" sense, respect for private life, inviolability of the
home and correspondence, respect for the human person;3

2) Freedom to act: freedom to come and go, freedom of enterprise;4 freedom
of contract;

3) Liberties of thought: freedom of conscience and opinion, freedom to
communicate (press and broadcasting), freedom of education, freedom of
association,5 freedom to demonstrate,6 political freedoms.7

4) Economic and social rights: property, trade union freedom,8 freedom to
strike.



This typology, like any other, is open to debate. Any one of you may believe
that the distinctions that | have set out are not the most appropriate or that my
catalogue is incomplete or out of date. But even so the list roughly represents the
common stock of the democratic countries.

What is original in France, however, is that these rights and liberties have a
variety of historical sources, some of them very old, and that they are generally
defined in vaguer terms than democracies whose constitutions are more recent and
contain a precise catalogue of fundamental rights.

These sources are as follows:9 Declaration of Human and Civic Rights of 1789,
Preamble to the Constitution of 1946, fundamental principles recognised by the
laws of the Republic, Constitution of 1958. | will not go on about this point.

B - The concept of public order

The Constitutional Council has never defined what it meant by public order ...
but it is easy enough to grasp what it is referring to if we read its decisions. The
concept is one that everybody can understand without needing a precise definition!

But it can at least be said that the Constitutional Council’s definition of public
order is very close to the one traditionally used in French administrative law for
more than two centuries.

It covers "good order, security, public hygiene and the public peace". But it does
not cover, for instance, "the dignity of the human person”, as modern
administrative law does. The reason is that "dignity of the human person” has its
own specific basis in the Preamble to the Constitution of 1946.

Likewise, while the concept of public order is closely related to the concept of
the general interest, the Constitutional Council clearly distinguishes them in its
decisions.

Guaranteeing the safety of persons and property, public order is seen by the
Council’s decisions as shielding some of our most fundamental freedoms
"Preventing violations of public order is necessary to safeguard our constitutional
rights”.

Public order is mentioned specifically only once in our constitutional
instruments. Article 10 of the 1789 Declaration reads: "No one may be disturbed on
account of his opinions, even religious ones, as long as the manifestation of such
opinions does not interfere with the established Law and Order".

Public order is thus a device of the case-law designed to secure constitutional
rights and principles.

It is a strict concept of public order (rather than the broader concept
incorporating social, hygiene and ecological elements).

The "core" of this strict concept of public order seems to me to be the principle
of safety enshrined in the 1789 Declaration: no freedom is possible in a society
where individuals fear for their personal safety.

The Council has given a legal status to the traditional concept of public order by
making the preservation of it a constitutional objective.

But what is a constitutional objective?

Constitutional objectives are constraints linked to life in society which must
inspire the law-makers.



They make it possible to take account of considerations of "public good"” or
"general interest” in order to attenuate the impact of certain constitutional rules,
including rights and liberties.

Public order was one of the first objectives defined by the Constitutional Council.
In 1981 it held that individual freedom and freedom to come and go had to be
reconciled with "what is necessary to safeguard general-interest purposes of
constitutional status"” such as the maintenance of public order (decision of 19 and
20 January 1981 on the Security and Freedom Act).

This philosophy can be found in the European Human Rights Convention.
Certain rights and liberties proclaimed there can be restricted where the
restrictions, | quote, "are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public safety, for
the prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impartiality
of the judiciary.” Such is the case of the freedom of expression proclaimed by
Article 11 of the European Convention.

Il - Reconciling liberties and public order

A - Public order is necessary for the exercise of freedom

For the Constitutional Council, public order is, as | have said, a democratic
necessity.

Let me give two examples.

The first dates from 1981. It was a decision on the Security and Freedom Act,
where the Council held that "detecting offenders and preventing violations of public
order, in particular violations of the safety of persons and property, are necessary
for the implementation of constitutional principles and rights".

The second dates from 1985, when a statute was enacted to establish a state of
emergency in New Caledonia (in the South Pacific) following serious disturbances:

"It is for the legislature to reconcile as necessary the respect for freedom and
the preservation of public order, without which it is not possible to exercise
freedom".

The Constitutional Council deduced that, while the Constitution (article 36)
referred only to a state of siege, "it did not exclude the possibility for the legislature
of providing for a state of emergency to reconcile, as we have seen, the
requirements of freedom and the preservation of public order”

B - Restrictions on liberties can be legitimated by the preservation of
public order

Given that maintaining public order is vital for the exercise of liberties, it follows
that in certain circumstances freedom will have to be curtailed in order to safeguard
public order.

The power to curtail it lies with the legislature, since article 34 of the
Constitution provides that statutes shall determine the rules concerning the
fundamental guarantees granted to citizens for the exercise of their public liberties.

As the Constitutional Council held in a recent decision relating to domestic
security (March 2003), it is for the legislature to reconcile the prevention of



violations of public order and the detection of offenders, both necessary to
safeguard constitutional values and principles, with the exercise of rights and
liberties guaranteed by the Constitution, which include:

- respect for private life, protected by article 2 of the Declaration of Human and
Civic Rights of 1789,

- freedom to come and go, protected by article 4 of the Declaration,

- individual freedom that article 66 of the Constitution ("No one shall be
arbitrarily detained™) places under the supervision of the judicial authority1O0.

Likewise administrative police measures that might affect the exercise of
liberties guaranteed by the Constitution must be justified by the need to safeguard
public order, and the threat must be based on specific circumstances constituting a
risk for public order in each specific casell.

11l - Review of the reconciliation by the Constitutional Council

There are two processes for this review: verification of "proportionality" (A) and
"qualified interpretations” (B).

A - Review of proportionality

In March 2003, when reviewing the Domestic Security Act, the Constitutional
Council had an opportunity to clarify some issues concerning the need to reconcile
personal freedom and public order (decision 2003-467 DC, 13 March 2003). In
particular, it reviewed for proportionality provisions challenged by Members of
Parliament, which authorised three different types of vehicle searches in different
circumstances. It recalled, as on so many other occasions, that its function was not
to substitute its judgement for that of the legislature.

The first type of search allowed the prosecution to go further than before in
inspecting vehicles12. It was provided that requisitions could extend beyond the
search for terrorists to include offenders against the legislation on arms and drugs
trafficking and theft and handling offenders.

Regarding vehicle searches on requisitions from the State Prosecutor, the
Constitutional Council held that the there was no manifest error in the reconciliation
of the constitutional principles recalled above. In particular it took account of the
fact that the prosecution service is part of the judicial body.

The second type of searches concerns the detection of flagrante delicto
offences.

The Constitutional Council held that the provisions concerning vehicle searches
carried out to record offences flagrante delicto are in conformity with the
constitutional requirements set out above by reason of the conditions that are
imposed for searches ('reasonable suspicion ..."). The expression criticised by the
applicants, incidentally, is that used in the European Convention for the Protection
of Human Rights and Fundamental Freedoms (Article 5 (1)(c)).

A third type of searches was authorised in order to prevent serious violations of
the safety of persons and property.

The Constitutional Council held that the provisions relating to vehicle searches
by the administrative police satisfied constitutional requirements in view of the
condition imposed for them (threat to public order, the reality of which could be
reviewed afterwards by the courts).



The Constitutional Council also rules on the constitutionality of police files. There
is no time for me to discuss this today. Let me just say that here, as in the case of
vehicle searches, the Constitutional Council took a practical approach to the
protection of fundamental rights.

It held that the threat to human rights of storing a record of an act of violence
committed (possibly) by Mr X is less serious than the risk (for human rights) of not
being able to retrieve the information if Mr X really does commit repeated acts of
violence.

It also held that the threat to freedom of searching the luggage compartment of
Mr Y’s car (which may well be empty) is less serious than the risk of letting Mr Y
carry a bomb into a crowded place.

This is an application of the "precautionary principle”.

Following its earlier decisions and acting in conformity with the European
Human Rights Convention, the french constitutional Council nonetheless imposes a
condition for the application of the precautionary principle in matters of public
order: there must be "serious and concordant grounds for suspecting the
commission of an offence™ (entry in a police or gendarmerie file), or "reasonable
grounds for believing that a person is going to commit an offence” (vehicle
searches by administrative police).

B - Use of the 'qualified interpretation'” technique in reconciling
freedoms and public order

It is in reconciling public order and human rights that the Constitutional Council
has most often applied the "constitutional provided that" technique. | shall offer
three examples (b), after briefly outlining the technique (a).

a - The "constitutional provided that" technique

Article 62 of the Constitution provides: "No appeal shall lie from the decisions of
the Constitutional Council. They shall be binding on public authorities and on all
administrative authorities and all courts".

This authority is enjoyed both by the operative part of the decision and by the
grounds that necessarily support this operative part.

Regarding the provisions actually examined by the Council, its decision has a
twofold authority:

- first, the moral authority that its decisions enjoy generally; and

- the legal authority conferred by article 62 of the Constitution on its decisions
and on the grounds that have to be given in support of them.

In this latter respect point, the question of "qualified interpretations™ merits
special attention.

Qualified interpretations reflect the fact that "statutory provisions are not simply
what they seem to be in their abstract form but what they are when applied in
practice ..."13.

In so many cases the constitutionality of a statutory provision is neither
guaranteed nor excluded in advance. All will depend on the way this "emergent
law™ that only the Council has the power to interpret fits into the broader reality
(implementing decrees, administrative practice, court decisions...).



The use of qualified interpretations is based on the fact that in France
constitutional review of statutes is "abstract™ and previous.

It is the inevitable corollary of the French style of constitutional review. It
enables the court (when possible) to break out of the constitutional/unconstitutional
alternative by holding that a provision is constitutional as long as it is interpreted
(or applied) in the way stated by the court.

In every decision where the Council gives qualified interpretations, the decision
states that the statutory provisions declared constitutional are so declared "subject
to the reservations indicated" in specified paragraphs (for ease of reference and for
the sake of certainty in the law).

The point of this is that the interpretation is now mandatory, universally and
absolutely. It is the necessary support for a decision given in the context of an
abstract constitutional review procedure, regardless of any dispute between
individual litigants on the application of the relevant statute.

A court applying the statute will have to bear in mind that if the Council had not
imposed its interpretation it would simply not have allowed the statute to be
promulgated.

The qualified interpretation thus becomes part of the statute itself. A statutory
provision on which the Council has issued a qualified interpretation exists as such
only if the interpretation is followed.

b - lllustrations of the use made of qualified interpretations in cases on the
reconciliation between freedoms and public order

Let me give three examples of the use made of qualified interpretations in cases
on the reconciliation between freedoms and public order.

Decision 94-352 DC of 22 April 1997: the Act prohibited the issuance of a
residence card to a foreign national living in a polygamous relationship. The
Constitutional Council held that this concerned only foreigners who lived in such a
relationship in France. A foreigner who was refused a residence card on this ground
could plead the interpretation and show that he had only one spouse living with him
in France.

The other two examples are taken from the recent decision of 13 March 2003 on
Domestic Security that | have already mentioned, in which no less than 13 qualified
interpretations were given.

The first concerns police data files. The Constitutional Council insisted that the
period of storage of data on offences involving minors must reconcile the need to
detect offenders and the need to ensure the educational and moral upbringing of
juvenile delinquents.

The second concerns the introduction of an offence of "scandalising the national
flag or the national anthem” at public events organised or regulated by public
authorities.

The applicants in both cases submitted that the establishment of this offence
"seriously violated freedom of expression, conscience and opinion™.

The Constitutional Council proceeded on the basis of the following constitutional
provisions:



The second paragraph of article 2 of the Constitution ("The national emblem
shall be the blue, white and red tricolour flag") and the third paragraph ("The
national anthem shall be La Marseillaise").

Article 10 of the 1789 Declaration: "No one may be disturbed on account of his
opinions, even religious ones, as long as the manifestation of such opinions does
not interfere with the established Law and Order".

And Article 11 of the Declaration: "The free communication of ideas and of
opinions is one of the most precious rights of man. Any citizen may therefore
speak, write and publish freely, except what is tantamount to the abuse of this
liberty in the cases determined by Law".

The Constitutional Council reconciled as it must the constitutional requirements
considered above. The scope of the offence was tightly defined. It excluded, for
instance, "outrages" in works of the intellect, in private clubs or at manifestations
not organised or regulated by public authorities.

The Council held that the penalty provided for by the legislature was not
disproportionate to the offence.

And it issued a qualified interpretation to the effect that the expression "public
events organised or regulated by public authorities”, seen in the light of the
legislative history, was to be understood as referring to public sporting, recreational
or cultural events in places subject to the public health and safety regulations on

account of the number of people attending them.
x>

*x *

The Constitutional Council’s recent decision on domestic security shows that
reserving both liberties and public order means that the legislature, subject to
Constitutional Council review, must perform a delicate balancing act.

Those who are interested will find in the annex to this paper a more technical
analysis of the decision.

The Council’s review consists of checking that none of the potentially conflicting
constitutional values is distorted or sacrificed to another.

There is bound to be a subjective element, since, as | have already said, the
Constitutional Council cannot substitute its judgement for that of the legislature. It
exercises a very different kind of authority from Parliament.

Annex
Personal freedom and public order Decision 2003-467 DC, 13 March 2003
(Domestic Security Act)

Adopted in February 2003, the Domestic Security Act provided the French
Constitutional Council with an opportunity to clarify some issues concerning the
need to reconcile personal freedom and public order (Decision 2003-467 DC, 13
March 2003).

There were two referrals by deputies and senators challenging twenty or so of
the most important sections of the Act.

I shall simply look at the two main sets of sections that are the most directly
relevant to our agenda here.

Sections 11 to 13 (vehicle searches)




These sections provide for new rules governing vehicle searches by criminal
investigation police officers.

The two referrals challenged them on grounds of excessive violations of respect
for private life, the inviolability of the home, freedom to come and go and individual
freedom.

The applicants submitted that the offending sections left too much discretion to
the courts, as guardians of individual freedom, in the procedure.

They further submitted that the sections were vitiated by failure to exercise
powers to the full, since they lacked precision.

Before considering the submissions, we must first recapitulate the constitutional
rules applicable to vehicle searches:

It is for the legislature to reconcile the prevention of violations of public order
and the detection of offenders, both necessary to safeguard constitutional values
and principles, with the exercise of freedoms guaranteed by the Constitution, which
include respect for private life, protected by article 2 of the Declaration of Human
and Civic Rights of 1789, the freedom to come and go, protected by article 4 of the
Declaration, and the individual freedom that article 66 of the Constitution ("No one
shall be arbitrarily detained™) places under the supervision of the judicial
authority;14

Administrative police measures that might affect the exercise of freedoms
guaranteed by the Constitution must be justified by the need to safeguard public
order, and the threat must be based on specific circumstances constituting a risk
for public order in each specific case;15

Apart from cases where they act on a requisition by the judicial authority,
authorised police officers may hold a person only where there is reasonable
suspicion that an offence has been committed or where there are reasonable
grounds for believing in the need to prevent the commission of an offence. In such
cases, the judicial authority must also be informed at the earliest opportunity and
the rest of the procedure must be under its supervisionl6.

What are we to make of the relevant sections in the light of these principles?

Section 11

This section allows the prosecution service to make more extensive use of its
vehicle search powersl7. Requisitions will cover the search not only for terrorists
and offenders against the legislation on arms and drug trafficking but also for theft
and handling offenders.

As regards vehicle searches carried out on requisitions by the State Prosecutor,
there was no problem of serious errors in the reconciliation between the
constitutional principles set out above. The prosecution service is part of the judicial
authority.

Section 12

Section 12 inserts in the Code of Criminal Procedure a new section relating to
offences recorded flagrante delicto.

As regards vehicle searches carried out to record offences flagrante delicto, the
provisions are in conformity with the constitutional requirements set out above by
reason of the conditions that are imposed for searches (“"reasonable suspicion ...").



The expression criticised by the applicants is that used in the European
Convention for the Protection of Human Rights and Fundamental Freedoms (Article
5(1)(c))-

In addition, these provisions of section 12 are sufficiently clear and precise.

Section 13

Section 13 inserts in the Code of Criminal Procedure a new section relating to
vehicle searches to prevent serious violations of the safety of persons and property.

Regarding vehicle searches conducted by administrative police, the provisions
satisfy the constitutional requirements set out by reason of the conditions that are
imposed for searches (“"threat to public order"™), the reality of which can
subsequently be reviewed by the courts.

To respect a decision given by the Constitutional Council in 1995,18 vehicle
searches may be conducted, where the driver refuses, only on instructions from the
State Prosecutor. Pending such instructions, which may be sent by modern
telecommunication facilities, the vehicle may be immobilised for no more than thirty
minutes.

These provisions are sufficiently clear and precise to respect the task conferred
on the legislature by article 34 of the Constitution.

The solution adopted here is based on the fundamental idea that the
administrative police are independent of the criminal investigation police: the
former are responsible for maintaining law and order in general, irrespective of
whether offences have been committed, and for preventing crime; the latter are
concerned with the facts of a given offence.

The former can at any time join up with the latter when an offence is recorded.
At this stage the criminal investigation police take the lead.

This judicial intervention can just as well occur after the offence has been
recorded and the offender has been apprehended. The period of time elapsing
between the two must be as short as possible to meet constitutional requirements.
But the fact remains that the courts do not necessarily have to be involved before
the administrative police take action.

Sections 21 and 25 (use of police files)

These sections relate to computer processing of personal data by the national
police and the national gendarmerie in the exercise of their functions.

The applicant deputies and senators submitted that these provisions violated
respect for private life; that by leaving it to the authority empowered to make
regulations to determine certain characteristics such as the period during which the
data would be stored, the legislature had failed to exercise its powers to the full;
that certain uses were unrelated to the purposes of the processing; that by allowing
consultation of personal data for administrative inquiry purposes, the legislature
was allowing them to be used for a purpose that was detrimental to the legitimate
interests of the persons concerned and contrary to the right to a normal family life;
and that the principle of the presumption of innocence was violated.

Once again, we must begin by recapitulating the relevant constitutional rules, in
particular to clarify the concept of individual freedom within the meaning of article
66 of the Constitution.



A recent decision by the Constitutional Councill9 distinguishes between respect
for private life and individual freedom.

Likewise, in connection with road safety, freedom to come and go was
distinguished from individual freedom20.

The constitutional rules applicable to police and gendarmerie files can be
summed up as follows

- Article 2 of the Declaration of Human and Civic Rights of 1789 reads: "The aim
of every political association is the preservation of the natural and imprescriptible
rights of man. These rights are Liberty, Property, Safety and Resistance to
Oppression”. The freedom declared by this article implies respect for private life;

- It is for the legislature, under article 34 of the Constitution, to lay down rules
concerning the fundamental guarantees given to citizens for the exercise of public
freedoms;

- It is for the legislature to reconcile the prevention of violations of public order
and the detection of offenders, both necessary to safeguard constitutional values
and principles, with the exercise of freedoms guaranteed by the Constitution.

Let us now consider the submissions in this case.

Respect for private life

The provisions challenged contain a series of "safety nets" to guard against the
abuse of police and gendarmerie files, which they place under supervision by the
courts.

The Constitutional Council held that the effect of all these guarantees was to
reconcile respect for private life with the need to detect offenders in a manner that
was not manifestly unbalanced.

But the Constitutional Council did not give up on substantial protection of
private life.

It held on the substance that the additional efficiency from broader use of
personal data gathered by the police and the gendarmerie would make for better
protection of persons and property, in other words would contribute to safeguarding
the fundamental freedoms that public order is designed to guarantee.

Given the scale of the issue at stake, the Council felt that the drawbacks of the
scheme for the rights of individuals whose data were recorded were negligible.

This judgement flows not only from the precautions taken in procedural terms
by the legislature, but also from the fact that the rights of individuals whose data
were recorded were not affected substantially (see below).

Respect for the presumption of innocence

Article 9 of the 1789 Declaration reads: "As every man is presumed innocent
until he has been declared guilty, if it should be considered necessary to arrest him,
any undue harshness that is not required to secure his person must be severely
curbed by Law".

A principle such as this is not violated by the mere existence of data-processing
in the form provided for by section 21, which is a necessary tool of investigation
rather than a criminal record.

Under section 21(l11), the relevant personal data must be deleted in the event
of a case withdrawn or an acquittal. But the State Prosecutor may order their




preservation "for reasons linked to the purposes served by the files”, in which case
the withdrawal or acquittal must be recorded.

This exception from the general rule that data must be deleted is not
particularly shocking, as it can be justified by an overriding public order
consideration - the need to gather evidence to identify past or future offenders.

This need will be duly assessed by the judicial authority.

Given the same need, the principle of the presumption of innocence is likewise
not violated by the fact that data are kept, in the absence of a decision to the
contrary by the judicial authority, in the event of a decision not to proceed or to
terminate proceedings.

In far too many cases, proceedings are terminated simply because the courts
are overloaded or because evidence is difficult to gather rather than because there
are genuine doubts as to the guilt of the accused.

Where there is a decision not to proceed on the grounds that the accused was in
a state of diminished responsibility at the time of the offence, the decision is not
truly meaningful: the accused could have a new crisis and commit another serious
offence. Why make it impossible to identify him? Nor are there any special grounds
for deleting data where the offence is proven but proceedings are simply time-
barred.

Utilisation for administrative purposes

Section 25 allows personal data gathered by the police to be consulted for
specific administrative purposes.

First and foremost we are talking about decisions concerning recruitment,
assignment, authorisation, approval and empowerment as regards either public-
service posts involving the exercise of tasks belonging to the sovereignty of the
State or public or private posts in security or defence sectors, or regulated public or
private posts related to the regulation of gambling and racing, or access to areas
that are protected on account of the activity conducted there, or the use of
hazardous equipment or substances.

In such cases, the sole purpose of consulting the data is to verify whether the
conduct of the person concerned is not incompatible with the exercise of the
functions or tasks; the data are consulted exclusively to the extent necessary for
the protection of the security of individuals and the defence of the fundamental
interests of the Nation; those concerned are informed; and a Decree adopted in the
Council of State will list the administrative investigations which, under section 25 of
the Act referred, will warrant consultation of the computerised personal data
provided for by section 21.

It goes without saying that the data thus compiled will be items of evidence
among others. In the event of wrongful use, the person concerned, duly informed
that his file is being accessed, will be able to challenge any refusal decision in the
appropriate courts. For twenty years or so the Council of State, acting under section
2 of the Data-Processing and Freedom Act of 6 January 1978, has verified that an
administrative decision "involving assessment of human conduct” is never based
solely on computerised data "profiling the person concerned"21.




Consultation is also provided for "in the examination of applications for French
nationality and the issuance and renewal of documents relating to the entry and
residence of aliens and for appointment and promotion in national orders".

In such cases, the data are consulted by police and gendarmerie officers
specifically empowered for the purpose or, in conditions determined by a Decree
issued in the Council of State, by persons entrusted with administrative police
missions designated by the same procedures.

The applicants submitted that there was a teleological principle reserving
personal data processing for the original purposes.

But this is not a constitutional principle. It cannot therefore be pleaded against
the legislature.

Even so, there can be no unlimited acceptance of the administrative use of
criminal investigation police files without coming up against constitutional
objections. Such use would violate the 1789 Declaration if it jeopardised the rights
or interests of the persons concerned by reason of being too hasty or subject to
inadequate precautions, particularly as regards the confidentiality of highly
sensitive information.

That is not the case here in view of the entirely acceptable grounds on which
data can be consulted and the very strict restrictions and precautions provided for.

In particular, these provisions do not of themselves violate the rights of
foreigners, which do not basically include a right to acquire French nationality or to
have a residence card renewed22.

But then they cannot be interpreted as jeopardising the acquisition of French
nationality where the law makes it available or the renewal of a residence card
where the law provides for it or where it is given on grounds of respect for
everybody’s right to a normal family life23.

The powers of the legislature

The objection that powers were not exercised to the full was easily dismissed.

While the general rules applicable to personal data and data protection are
matters for statute under article 34 of the Constitution ("Statutes shall determine
the rules concerning ... civic rights and the fundamental guarantees granted to
citizens for the exercise of their public liberties ...") and protective legislation has
been enacted here (Data-Processing and Freedom Act, 6 January 1978), the same
does not apply to the definition of each form of processing.

Far from violating the extent of its own powers, the legislature inserted in the
provisions it enacted a series of details some of which belonged to the authority
empowered to make regulations under articles 34 and 37 of the Constitution. Most
of these specific aspects had hitherto been determined by means of regulations.

* X *

This recent decision of the Constitutional Council shows that in protecting
constitutional values such as personal freedom and public order, the legislature has
had to balance various factors against each other, subject to review by the
Constitutional Council.



When exercising its review the Council verifies that none of the potentially
conflicting constitutional values is distorted or sacrificed to another one. There is
inevitably a subjective element here.

But the Constitutional Council cannot substitute its policy judgment for that of
the legislature. Its powers differ in nature from those of the Parliament.

What is the philosophy emerging from the decision on the Domestic Security
Act?

On both data files and vehicle searches, the Constitutional Council has taken a
practical approach to protecting fundamental rights:

- The threat to freedom of storing a record of an act of violence committed
(possibly) by Mr X is less serious than the risk of not being able to retrieve the
information if Mr X really does commit repeated acts of violence.

- The threat to freedom of searching the luggage compartment of Mr Y’s car
(which may well be empty) is less serious than the risk of letting Mr Y carry a bomb
into a crowded place.

This form of hierarchy, which expresses the precautionary principle in
enforcement terms, is what the general public support.

This is not to say that it is a constitutional principle. But the question is worth
thinking about. Constitutional law cannot entirely overlook popular reactions on a
problem that is of such direct concern to the people, who are sovereign in our
system, and to some extent determines their attitudes at election time and is at the
heart of the social contract: the fight against civil violence.

The Council (following its earlier decisions and acting in conformity with the
European Human Rights Convention) nonetheless imposes a condition for the
application of the precautionary principle in matters of public order: there must be
"serious and concordant grounds for suspecting the commission of an offence”
(entry in a police or gendarmerie file), or "reasonable grounds for believing that a
person is going to commit an offence” (vehicle searches by administrative police).

Is this a sufficient safety barrier? Or is it an excessively subjective condition
allowing police officers to embark on all manner of abuses?

I do not think so. On the contrary, it seems to me that asking the State to do
even more (but what, anyway?) would paralyse it and make things even easier for
private-sector violence. The result would be giving up the protection of freedoms
that are currently threatened in France not so much by over-zealous gendarmes as
by the barbarism of violent people living outside civil society.

The decision that we are looking at here aroused a number of critical reactions
among specialists in public freedoms, but it falls within the context of a re-
evaluation of the relationship between public order and public freedoms that had
already begun before 11 September 2001 and, it seems to me, is going on in all the
developed democracies.

That, without doubt, is the context that we are looking at.



CBo60abl 1 06 eCTBEHHbIN NOPAQOK
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yneH KoHctutyumoHHoro Cyga ®dpaHumm

Pe3omMe

O6LecTBEHHbIN NOpPSAOK - rapaHTus 6e30MacHOCTU JIMYHOCTU U UMYyLecTBa -
paccMaTpuBaeTcsa lopucnpyaeHumen dpaHuysckoro KoHCcTuTyumoHHoro CoseTa Kak
"WwnTt" HekoTopblX Haubonee OCHOBHbLIX cBob6oa: "lMpeaynpexaeHne nocsiratenbCTB
Ha obLecTBEHHbIN NOPSAOK, MOBTOPSET OH 4YacTto, HeobxoaAMMO ANS 3awuTbl Npas,
MMELWMNX KOHCTUTYLMOHHYIO LEHHOCTL".

CoBeT npuaan emy lOpuaMyecKMin cTtaTyC M ero 3awmTta SBASETCA Uenblo,
MMEKLWEN KOHCTUTYLUMOHHYI UEeHHOCTb. [Ana KoHctuTyumoHHoro CoeTa "TONbKO
3aKOHOAATENM0 HAANEXUT COBEepLWUTb HeobxoamMoe MpUMUpPEHUnEe Mexay 3alunToun
cBoboag M coxpaHeHmeMm oblecTBeHHOro nopsiaka, 6e3 KOTOpOro ocyllecTtBiieHue
cBobog He MoxeT O6biTb obecneuveHo". CnegoBaTenbHO, MpPU  HEKOTOPbIX
obcTtoaTenbctBax cBoboabl  MOryT  OblTb  OrpaHuWyeHbl  A719  COXpPaHeHuUs
obwecTBeHHOro nopsiaka.

OTO MpaBO Ha OrpaHWYeHune MPUHALNEXUT 3aKOHOZATEN B CWUY MOJSIOXEHUS
ctatb 34 KOHCTUTYyumu, rnacswen, 4YTO 3aKOH YyCTaHaBnMBaeT nMpasBwuna,
Kacatowmecss OCHOBHbIX rapaHTWK, AAHHbIX rpa)kgaHaMm ANns OCyLLeCcTBNeHUS uX
oblecTBeHHbIX cBO6OA.

OnHako KOHCTUTYUMOHHbIN COoBET OCyLLeCcTBAsieT KOHTPOJ1b 3TOr0 NPUMUPEHUS.

K npumepy, Mepbl noavumm, MOrywue  yuwemMmTb rapaHTUpPOBaHHbIE
KOHCTUTYUMOHHbIe cB060Abl, AO0MKHbLI ObiTb OMpaBAaHbl peasibHOW Yrpo3on Ans
obwecTBeHHOro nopsaka, ata yrposa A0/KHa ObiTb OCHOBAHA Ha MCKNOYUTENbHbIX
0b6cToATEeNbCTBAX, XapaKTepM3yLWKMX PUCK HapyLleHns obLecTBEHHOro nopsaka.

B 3Tux uyendAx OH uMCNofb3yeT JABa Buaa  TEXHUKMK,| KOHTPONb
NponopuUMOHaNbHOCTU W COOTBETCTBME C OroOBOPKOW TOJIKOBAHUSA, UMeloLWen
OVPEKTUBHbBIN UK Xe HENTPanM3ylLWnn Xxapakrep.

NMpuMeHeHMe  OroBOpoOK  WUCXOAMUT U3  TPYAHOCTEM U MNPOTUBOpPEYUi
npeaBapuTesibHOro M abCTpakTHOro KOHTPOsA. DTO HeusbexHoe nocneacTesue
KOHTPONS KOHCTUTYUMOHHOCTU NMo dpaHuy3ckon moaenu. OH No3BoniseT cyabe YUTU
OT ajlbTepHaTUBbl COOTBETCTBME/HECOOTBETCTBME, MPOBO3r/jawas nosioXeHue
COOTBETCTBYIOLMM MPU YCNOBUKW, YTO OHO OByaeT WMCTONKOBAHO (MM MPUMEHEHO)
YKa3aHHbIM eMy CnocoboM.

POCCuUA



H. C. bBoHpaapb
cyabs KoHctutyumoHHoro Cyaa PO,
AOKTOp topua. Hayk, npodeccop

KoHcTuTyuMOoHHbIN Cya Poccum - rapaHT KOHCTUTYLLMOHHOM
6e30nacHOCTHU JINYHOCTH,
obuwecrTBa, rocypnapcrea

Peannsaumsa  KOHCTUTYLUMOHHbLIX  MPUHUMMNOB  CTAHOBNEHMS W pa3BUTUSA
rpa)aaHCcKoro obuwecTsa, dopMmpoBaHmMe  AeMOKpaTUYeCcKOro NpaBoOBOIro
rocygapcrea npeaonpenensiot B KayecTBe O0AHOM U3 BaXXHbIX NpobseMy oxpaHbl U,
YTO He MeHee BaXHO, AOCTMXeHus 6anaHca MHTepecoB JIMYHOCTM, obuwecTBa W
rocygapcrea BO BcCex cdepax coumanbHoro 6bitns, mMes B BUAY KaK pelleHune
ny6/IM4HO 3HaAYMMbIX 334ad  NO 3aWMUTe OCHOB KOHCTUTYUMOHHOro CTpoS,
obecneyeHnio 060pOHbI CTpaHbl, 6e30NacHOCTM rocyaapctBa, TaK M BbINOJHEHUE
rocynapCTtBOM KOHCTUTYUMOHHbLIX 06s13aHHOCTEM MO Npu3HaHuo, cobnogeHuto wu
3awmTe npas u ceoboa venoseka U rpaxkgaHuHa.

Mpn BCEM MHOroobpasum CpeactB M CrocoboB  AOCTMXKEHUS  pexuMma
6esonacHoctTM U1 cbanaHCUPOBAHHOCTU WHTEPECOB JIMYHOCTM, obwecTBa WU
rocygapcCrBa Ba)XkHelllee MeCTo 3aHMMaloT B 3TOM psiay NpaBoBble cpeactBa. Cama
npupoaa npasa TakoBa, 4To 6bnarogaps cBoen HOPMATUBHOCTU U COCOBHOCTU ObITb
obuweobszaTesibHbIM MepuaoM cBoboAbl ANA BCEX WM KaXAoro B rocyAapCTBEHHO-
OpraHM3oBaHHOM o0bLwecTBe, OHO CNOCO6HO BblpaXxaTb COrMACOBAHHYK BOJIKO
pas3fINYHbIX couManbHbiX rpynn obuwecTtBa, YCTaHaBnNMBaTb, MNOAAEPXMBATD,
OXPaHATb M 3aWulaTb onpeaeneHHbln 6anaHc MHTEpeCcoB JIMYHOCTKU, obuwecTBa WU
rocygapcrsa.

1. KoHcTMTyuMsas - HoOpMaTMBHO-NpaBoBass OCHoOBa 6e30mnacHocCTu
JINYHOCTH, obwecTtBa M rocypapcrBa.B cucrteme npaBoBbIX CpeacTB
cbanaHcnmpoBaHHOro obecneveHnsa  6e3onacHOCTM  JMYHOCTM, obwectBa W
rocygapcrea pewatouiee 3HadyeHne mmeeT KOHCTUTYyUMs, a cama 6e30nacHOCTb Kak
onpeneneHHbIn peXXnMM CTAaTyCHOrMO COCTOSIHMS COOTBETCTBYHOLWMX CybbekToB
npuobpeTtaeT, COOTBETCTBEHHO, KOHCTUTYLMOHHbIE XapaKTEePUCTUKK, CTAHOBUTCS
KOHCTUTYUMOHHON 6e30NacHOCThLIO.

Mexagy TeM caM TepMuH "6e30nacHOCTb" C HEKOTOpbIX MNOp Hepeako cTan
BOCMPUHMMATLCSA C HECKPbIBAEMbIM HEraTMBHbIM CMbIC/IOBbIM OTTEHKOM - KaK Hekas
CBSI3b C HacnegmeMm TOTanuTapuaMa W ero HocuTensiMM B NMuUe OpraHoB
rocygapcreseHHon 6e3onacHoctu. OTCroAa - NOPON UCKYCCTBEHHOE CTPEMIEHME YITH
OT camMoro no cebe MNOHATMS BMeCTO TOro, 4Ytobbl BbIIBUTb €ro AenCcTBUTesibHOoe
coaeprxaHue.

OTUMONOrMYeCKOMY 3HA4YeHU AaHHOro TepMMHa (cBoASIWEMYCS K TaKuM
KayecTBaM, KakK OTCYTCTBME OMACHOCTWU, CTabuibHOCTb, COXPAHHOCTb, HAAEXHOCTb;
6e30nacHbIN - HEOMACHbIN, HEYTPOXatloLMN, HE MOTYLLUM NPUYNHUTBL 3/1a UK Bpeaa,
6e3BpeaHbli, COXpaHHbIA, BEepHbIN, HaAEeXHblMl) COOTBETCTBYET W feranbHoe
onpeneneHve nMnoHATUS <«b6e30MacHOCTb», B 4aCTHOCTU, B 3akoHe PoccuMnckom



depepaumm «O 6€30NaCHOCTU» - KAK COCTOSIHME 3aLLMULEHHOCTUN XU3HEHHO BaXHbIX
WHTEPECOB IMYHOCTM, 0bWwecTBa U rocyaapcrteBa OT BHYTPEHHUX U BHELWHUX Yrpo32.

Mpn >3TOM BaXHO YsCHEHWe Toro obcTosATenbCTBa, 4YTO CcCaMO Mo cebe
noHATMe"6e30nacHoOCTL" - KaTeropms KOHCTUTYLMOHHAS.

N 3TO0 He cny4darHo. CaMa CYWHOCTb KOHCTUTYLUMW KakK MOSIMTUKO-MPaBOBOro
ABNEeHUs, NPpU3BaHHOIO oTpaxaTb OCHOBoOMoOIaramwmne KayeCTBEHHbIe
XapaKTepucTtmknu obuwecrtBa, rocyaapcrtBa M JIMYHOCTM B MX COOTHOLIEHUW W
B3aMMOCBA35X, npegonpeaenser HeobXoAMMOCTb BOCHPUATUS KOHCTUTYLMOHHbIX
SABNE€HNWA BO BCEN MX MHOIMOrPaHHOCTU U MPOTUBOPEYMBOCTM, KOrAa KOHCTUTYLMS
MOXEeT pacCMaTpMBaTbCA KaK MOPOXAEHME, CBOEero poga HOPMaTUBHO-MPaBOBOM
pe3ynbTaT couunasbHbIX NPOTMBOPEYMA U OAHOBPEMEHHO - HOPMATMBHO-MpaBOBas
OCHOBA A/19 UX pa3pelleHns n AoCTXKeHUs 6e30MacHOCTU NIMYHOCTK, obuecTBa M
rocyaapcrsa.

CoBpeMEHHbIN LUUBUIN3ALMNOHHbIN noaxoa, XapaKTepHbIn ans
KOHCTUTYUMOHaNMU3Ma CTpaH Pas3BUTbIX AEMOKPATWI, OCHOBAH Ha MPU3HAHWK TOro
akTa, 4YTO CYWHOCTb KOHCTUTYUMM [EeMOKpaTU4ecKoro rocyaapcrea AoJHKHA
NposIBNSATbLCA HEe B perncrpaumm UToroB nonmtmyeckon 6opbbbi, nobeabl O4HOWM
NOSIMTUYECKOM Cubl (YacTu obliecTsa) Haj ApYyron, a B OPUANYECKOM 3aKpenieHnn
COrslacoBaHHbIX MHTEPECOB M BOJIM BCEX COLMANbHbLIX FPYMn, HAaUWA U HAPOAHOCTEN,
COCTaBNAWMX  roCyAapCTBEHHO-OpraHm3oBaHHoe  obwectBo.  CornacosaHue,
npuBegeHne K ob6uweMy 3HaMeHaTenl WHTEPecOoB U BOMW  PA3UYHbIX TPy
obwecTBa NpoMCXOAAT Ha OCHOBe O6bEKTMBHO CKaAblBatoWerocsi COOTHOLUEHMUS
coumanbHbix cmn B obwectBe. O4HAKO MokasaTesieM 3TOro COOTHOLEHUS U ero
pe3ynbTaToM AOJIKHA ObiTb HE KnaccoBasli, HaUMOHaNbHO-3THMYECKas, pennurmosHas
nnn nHas 6opbba, KoTopas nuwb ocnabnaetr 6e3onacHOCTbL 0bWecTBa U Kaxaoro B
OTAENbHOCTM €ero u4neHa, a AOCTUXEHME TrpaxAaHCKoro Mupa W cornacus B
obLwiectBe, counanbHas CONMAAPHOCTb.

CyWwHOCTHasa e XapaKTepucTukKa KOHCTUTYLUMW B ITOM C/lydae MposiBNSETCs B
TOM, 4YTO OHa (KOHCTUTYUMS) SBASETCA OpUANYECKM Y3aKOHEeHHbIM 6anaHcoMm
WHTEpPEeCcoB BCeX couManbHbIX rpynn obuwiecrtsa, Mepon AOCTUIHYTOro B obuwecrtee u
rocyaapctee 6anaHca Mexay Bnactblo M cBob6ogon. JlMwb Ha 3TOM OCHOBE
CTaHOBUTCSA BO3MOXHbIM AOCTUXEHME peasibHOM, KOHCTUTYLMOHHO rapaHTMPOBaHHOM
6e3onacHOCTM NMYHOCTM, obuiecTBa U rocyaapcrea.

B ropuaMyecKkoM njaHe KOHCTUTYLUMS BbICTyNaeT B 3TOM C/flydae Kak MOJINTUKO-
npaBoBas OCHOBA CHATUSA, NPeoAoNeHNs couManbHbIX NMPOTUBOPEYUMI, BbipaXkaroLimnx
HecoBnagawwme (a MNOpoOoM U NPOTUBOMONOXKHbIE) WHTEpecbl  OCHOBHbIX
MOINTUYECKNX Ccun obwecTBa N COCTaBNSOLWMX B CBOEN COBOKYMHOCTU haKTUYECKYIo
KOHCTUTYUMIO obliectBa. KOHCTUTYUMSA KakK OCHOBHOWM 3aKOH rocyAapcTBa MNpu3BaHa
OoTpaxaTb Ha MNpPaBOBOM YpPOBHE COOTBETCTBYHOLUME MPOTUBOpPEYnss U, Mo Mepe
BO3MOXHOCTM, Crnocob6CTBOBaTb WX paspelleHnMio C MNOMOLWbI cneunduyeckoro,
IOPUANKO-NPABOBOr0  KOHCTUTYLMOHHOINO  MHCTPYMEHTapusi  BO3AENCTBMSA  Ha
pasnnyHble chepbl 06WEeCTBEHHbBIX OTHOLLIEHWNA.

KoHCcTuTyumss Poccum  oTpaxaeT pasfiMyHble XapaKTepUCTUKU  COCTOSHUSA
6e3onacHOCTM y4yacTHUKOB (Cyb6beKToB) KOHCTUTYUMOHHO-MPABOBbLIX W  WUHbIX
OTHOWEeHUN B obwecTtBe M rocygapcree. IJTO, Npexae BCero, COCTOsHME MpaBOBOW



(ropnanydeckon) 6e30MacHOCTU NUYHOCTM, MMes B BuUAy, HanpuMmep, puU3MYeckyto
6esonacHoctb (ctatbn 20-23), wunHdoOpMaumoHHYyk 6e3onacHocTb (cT. 24, 29),
3KOHOMMYeckyto 6esonacHocTb (cT. 34, 35), dumHaHcoBy 6e3onacHocTb (CT. 75),
akonorunyeckyto 6esonacHoctb (cT.58) m T.n. Kak oTMe4yaeTcs B OAHOM U3
nocraHosneHun KoHcTuTyumoHHoro Cypa P®, npasBoBoe rocynapcrtBo Mo camou
CBOE CyTW MOXeT npu3HaBaTbCA TaKOBbIM /Wb MNpPU  YCIO0BMKW, YTO OHO
obecneumBaeT 6e30MacHOCTb rpaxKAaH, OXpaHy M 3aWUTy MX NpaB U 3aKOHHbIX
MHTepecoB, 3(ddeKTMBHOE BOCCTaAHOBAEHME B npasax. [loaToMy B Poccuickom
depepaumm, Kak NpaBoBOM rocyapcTBe, YenoBek, ero npasa n csoboabl SBAAOTCA
BbICLUEN LEHHOCTbIO, @ WX Mpu3HaHue, cobniogeHve u 3awmta - 0683aHHOCTbLIO
rocygapcreasl.

B KOHCTUTyuMM oOTpaxalwTCa TakXe pasfiMdHble CTOpoHbl 6e30nacHoOCTH
rocygapcrtea (4. 3 cT. 4, 4. 5 ¢c1.13, 4.3 c1.55, n. «<m» ¢cT. 71), obwecTtBa (4. 2 CT.7,
y.l c1.9). OgHako Haubonee wnpokasi, B AAaHHOM Cliyyae MHTerpanbHas OCHOBAa
OpUANYECKOM N, COOTBETCTBEHHO, KOHCTUTYLMOHHON 6e30MmacHOCTM BOMJIOLWAETCS B
KaTeropum HauuoHanbHoM 6e3onacHocTM. B  Tpex pgecatkax oduumanbHO
onybnmkoBaHHbIX (MO COCTOSHMIO Ha 1 Hosb6bpa 2003 ropa) peweHuax
KoHcTuTyunoHHoro Cypaa PO BcCTpe4yaeTcsa CnoBOcCOYeTaHue <«HauMoHasbHas
6e3onacHoOCTb».

2. HaunoHanbHblIE MHTEepechl - MHTEerpaJsibHoe oTpa>xeHue
KOHCTUTYLIMOHHOM MopAesin  HauuoHanbHoM 6e3onacHoctn Poccum. MNoa
HaumoHanbHoM 6e3omnacHocTbio Poccuinckon depepaumm npensioXkeHo MNoHUMaTb
«6e30MacHOCTb €e MHOrMoHauMOoHasNbHOr0 HapoAa KakK HOCUTeNs CyBepeHuTeTa W
€AWHCTBEHHOro MCTOYHMKA Bnactm B Poccunckon depepaunmn»4. B 3TOM cnydae
Takoe C/IOXKHOe, MHOrorpaHHoe sB/fleHMe KakK HauuoHanbHas 6e30nacHOCTb
OrpaHUYMBAETCSH, K COXaNeHUto, chepor UCKAKUYNTENbHO NYBANYHbLIX OTHOLWIEHUN, B
paMKax KoTopblXx obecrneumBaeTcd 6e30nNacHOCTb Hapoda KakK  HocuTens
CyBepeHuTeTa U eQMHCTBEHHOINO0 MCTOYHWMKA BNactn. Mexay TeM KOHCTUTYLMOHHbIN
peXuM HauuoHanbHOM 6e30MacHOCTM He MOXEeT He BKAKYaTb, B YaCTHOCTH,
WHTEepechbl IMYHOCTU, ee npasa MU ceBoboabl. B aeMmokpaTmnyeckoM obuwectese csobona
NMNYHOCTN, [AOCTOMHCTBO [rpaXxAaaH rocyAapcCTBa, 3aliuta MX MNpaB M 3aKOHHbIX
WHTEpecoB, He3aBMCMMO OT MecTa npebbiBaHMSA rpaxkaaHuWHa, ecTb BOMpOC
HaUMOHaNbHOro AOCTOMHCTBA M 6€30NacHOCTM BCEro rocyaapcraa.

B OCHOBe YSICHEHUS HOPMaTUBHO-MPaBOBOro n, npexae BCero,
KOHCTUTYUMOHHOIO COAEPXaHUs KaTeropmmM HauumoHanbHOM 6e30MacHOCTU NexuT
NMOHATUE HAUMOHANbHbIX MHTEpeCcoB. HaunoHanbHble MHTEpPECHl NpeaCcTaBAstoT cobon
CBOEro poJa WHTerpanbHyK OCHOBY BbIpaXeHUS U [OCTMXeHUs GanaHca mexay
BbICLULMMWN UHTEepecaMmum NM4HOCTU, obwectBa UM rocygapcrea. [lo camon cBoeu
npupoAe, akCMOIOrMYEeCKMM XapaKTepuCTUKaM COOTBETCTBYOLWME UHTEpecCbl UMeEKT
KOHCTUTYUNOHHOE 3Ha4yeHune. He cnyyanHo B Onpeaenenmn KoHcTuTyumoHHoro Cyaa
PO ot 2 okta6bpa 2003 roga oTMedaeTcsl, 4TOo Uuenb cyaebHon npoueaypsbl
OrpaHMYeHnUss OAHOIM0 U3 KOHCTUTYUMOHHbIX MpaB - NpaBa Ha TanHy TenedOHHbIX
neperoBopoB - HenocpeaCTBEHHO CBs3aHa € obecnevyeHneM «MHTepecos obuwiecTsa 1
rocyaapcrea, COCTaBASOWMX B €4AWMHCTBE C MHTepecaMum JIMYHOCTU COBOKYMHOCTb
HauMOHaNbHbIX NHTEPECOB»5.



MMeHHO noaToMy yTBepXaeHHas Yka3oMm [llpesngeHta PO oT 10 auBaps 2000
roga KoHuenums HaunoHanbHon 6e3onacHocTtu Poccmickon depepaunn oOCHOBbIBAET
OLEHKY WHTEepecoB J/MYHOCTW, obuwecTtBa W rocygapctea, B CBOEW OCHOBE, Ha
KOHCTUTYUMOHHbIX KPUTEPUAX; NPWU 3TOM OTMEYaeTCs, YTO: a) WUHTepechbl JIMYHOCTU
COCTOSAAT, Npexae BCero, B peanmM3aumm KOHCTUTYUMOHHbIX npaB u cBoboa, B
obecneyeHnn nnyHom 6e3onacHoCTU; 6) MHTepechbl obLiecTBa COCTOAT B YNPOYEeHUU
AEMOKpaTuM, B CO34aHMM MNpaBOBOro, COUMaNbHOrO roCyAapcTBa; B) WHTEpechl
rocyaapcTBa 3ak/toveHbl B HE3bI6/1eMOCTU KOHCTUTYLUMOHHOIO CTPOs, CyBEpeHuTeTa
N TeppuTopuanbHOM LenocTHocTn Poccumn, B 6e3ycnoBHoM obecnedyeHnm 3aKOHHOCTU
WU noanepXxaHuum npasonopsiaka. A HaunoOHanbHble MHTepecbl Poccun - 3To M ecTb
«COBOKYMHOCTb cbanaHCUMPOBaAHHbIX MHTEPECOB JIMYHOCTM, obulecTBa M rocyaapcrea
B  3KOHOMUYECKOMH, BHYTPUMNOJUTUYECKON, counanbHoOm, MeXayHapoaHon,
MHMOPMALMOHHON, BOEHHOMN, MOrpaHUYHOM, 3KOJOrM4yeckom un aApyrnx cdepax'é.
HaunmoHanbHble MHTEpecChl SBASIOTCH, B CBOK oyepelb, OCHOBOM KOHCTUTYLMOHHOW
MoAenn HaumoHanbHou 6e3onacHoCTU Poccum, KOTOpas No3BONSET BbINTU Ha HBonee
WKMPOKME noaxoabl K TMOHMMAHWIO [aHHOM KaTeropuu, He orpaHumymBas ee
6e30nacHOCTbIO Hapoaa-cyBepeHa.

BaxHoe 3HauyeHue ANns OUEHKM 3alMUEeHHOCTN COOTBETCTBYHOLWMX LLeHHOCTEN Ha
YPOBHE He TOJ/IbKO JINYHOCTWU, HO Takxe obLwecTsa M rocygapcresa B LeOM MMeeT
WHCTUTYT Npae u cBoboa venosBeka M rpakaaHuHa.

3. MpaBa u4yenoBeka M rpaxxaaHMHa KakK ¢(akKTop KOHCTUTYLMOHHOM
6e3onacHoctn Poccumn. B oCHOBe aHanm3a npaB 4yenoBeka M rpaxxaaHuHa Kak
dakTopa KOHCTUTYUMOHHOM 6e3onacHOCTM Poccum NexuT MOoHMMaHWe CcaMow
npupoabl AAHHOIO MHCTUTYTA, €ro Mecta U posin B CUCTEME LLIEHHOCTEN COBPEMEHHbIX
AEeMOKpaTUYeCKmMX NpaBoBbIX rOCyAapcCTB.

Onpenensis CMbICN, coAepXaHue W rMpuUMEeHeHWe 3aKOHOB, AeATeNbHOCTb
3aKOHOAATEe/IbHOM U UCMOMHUTENbHOW BNacTW, MEeCTHOro camoynpasnieHusa (cTaTbs
18 KoHcTuUTyuun P®), npaBa 4esioBeka MOryT paccMaTpuMBaTbCs B KaydecTse
AENCTBEHHOr0 WMHCTUTYLUMOHHO-MPABOBONo CpeacTtBa AOCTMXXEHUS HaUMOHAsbHbIX
WHTEpecoB. 3HayeHuMe NnpaB 4enoBeka KakK BbICWEN KOHCTUTYUMOHHOM LIEeHHOCTU
onpepensieTcs, B nepByto ouepenb, rNybUHHbIMK COLUMOKYNbTYPHbIMMU
XapaKTepucTmkamm [aHHOMo WHCTUTYTaA, B KOTOPbIX HaXoAsT CBOe OoTpa)XeHue
MHOrOBEKOBbl€ HaLMOHasbHble TpaauuuMM AOCTUMHYTOrO YPOBHSI AEMOKpPATUYECKUX
(opM B3aMMOOTHOLWIEHUI obuiecTBa M rocygapcrtBa C YesloOBEKOM U FpaxKaaHWHOM.
NMpu3HaBas TOT akT, 4TOo nNpaBa M cBoboAbl 4enoBeka OnMpeaensitoTcs Ccamomn
npupoaoOn 4YenoBeka U pasBUTMEM 4YenoBevyeckon umsuamnsaumm B UenoMm (B 3TOM -
MCTOKM UX YHUBEpPCasNbHOCTM), HeobxoAMMO B TO XXe BpeMs Y4YUTbiBaTb, YTO OHMU
BonaowarwT B cebe OAHOBPEMEHHO W FNYBUMHHbIE XapaKTEPUCTUKM HauMOHaNbHOM
NOSIUTUYECKONM W MpaBOBOW Ky/bTypbl, OCOHBEHHOCTU 3SKOHOMWMYECKOro Yyknaza
KaXkxaoro Hapoza u rocygapcrtea. o3ToMy npusHaHue, cobniogeHne v 3awmTa npas
n ceobon uyenoBeka W rpaxaaHuHa - o0643aHHOCTb rocygapcrea (ctatba 2
KoHcTuTyumnmn). OT TOro, Kak cobniaatoTcsd M rapaHTUpYKTCS MNpaBa 4YesioBeka,
3aBUCUT, B KOHEYHOM cyeTe, obwecTBeHHas CTabuiibHOCTb M CTeneHb peanu3auumn
HaUuMOHaNbHbIX WMHTEpecoB PoccMnM KakK COBOKYMHOCTUM WMHTEPECOB JIMYHOCTH,
obwecTBa n rocygapcraa.



Bce 3TO uMMeeT NpuHUMNMANBHOE 3HAYeHMe KaK A9 NMOHUMaHUS MEXaHU3MOB
B3aUMOAENCTBUA, B3alMMOMOHMMAHMUS HOPM MEeXAyHapoaHOro n
BHYTPMUroCcyaapCTBEHHOro npasa B obnactm npaB 4enoBeka, Tak W AN NoucKa
onTuManbHoro 6anaHca wMexay nubepanbHbIMM ULEeHHOCTAMU cBoboabl M npas
yenoeeka, C 0AHOW CTOpPOHbI, N obecneyeHma 6e3onacHoOCTM - C Apyron. Hu ogHo
rocyaapCTBO He MMEET MCKAKYUTENbHbIX MpaB Ha YHMBEpCanbHOe obsi3aTenbHoe
AN BCeX APYrMx CTpaH M HapoAoOB MOHWMMaHue 3Tux npobnem un, tem 6onee, ans
HaBA3bIBAHNSA BapNUaHTOB MX pa3pelleHus ApyruM CcTpaHaMm. ApKuM NoaTBEPXKAEHUEM
3TOro ABNAKTCSA U cobbITUSA NoCneaHero BpeMeEHN: peweHmne 4YpesBblHaMHO CII0XKHbIX
npobnem MexayHapoaHon 60pbbbl C TEPpPOPU3MOM HEe AO/MKHO BECTU K OTKasy OoT
obulenpmnsHaHHbIX CTaHaapToB B o06fnactu npaB 4enoBeka, KakK 3TO nopou
nposiBNsSeTCa B MNOAUTUKE, B YACTHOCTW, TeX CTpaH, KOTOopble ele HeaaBHOo
npeteHaoBann Ha 6e3pas3fenbHyl posib BEPXOBHbIX apbuTpoB B paspelueHumn
cnopoB 0 cobntogeHnn npas yenoseka B O60M yroske Mupa.

NpaBa 4yenoBeKa M rpaxaaHuWHa - [NlaBHOE B XapaKTEPUCTUMKE CaMUX OCHOB
obuwectea M rocygapcrtBa, €ro KOHCTUTYUMOHHOro CTpOsi. XapaKTepusys ypOBeHb
3pefioCTn rpa)kaaHCckoro obuwecTtsa M NpaBoOBOro rocyAapcrea, NpaBa 4yesnioBeka Kak
6bl «MapKupylT» 06LWEeCcTBO M roCyAapcTBO C TOYKM 3pPEHUS LMBUIM3ALUOHHLIX,
obLieneMoKpaTMYECKNX CTaHAApPTOB M 3aKOHOMEPHOCTEN X Pa3BUTUS.

Mpwn 3TOM NpaBa 4YesioBeKa M COCTOSIHME MX 3aLMLLEHHOCTM sBNAOTCA Hambonee
06bEeKTUBHbLIM  OTpaXKeHMeM  AOCTUFHYTOrO0  YPOBHS  3pesiocTM  He  TOJIbKO
NOSINTUYECKOM AEMOKPATUMU, HO U IKOHOMUYECKnX cBoboa, pbIHOYHON SKOHOMUKMK U
coumanbHOM MNONUTUKK rocyaapcTBa. B 3ToM nnaHe npaBa 4enoBeka Kak 6bl
«MNPUCYTCTBYIOT» BO BCEX OCHOBHbIX WMHCTUTYTaX KOHCTUTYLMOHHOW OpraHusauunm
obwectsa W rocyaapcrtBa, 4UYTO HaxoAMT CBOE MOATBEPXAEHME B pelleHunax
KoHcTuTyunoHHoro Cyaa P®: npu npoBepke npakTuyeckn noboro 3akoHa M UHOro
HOPMATUBHOIrO nNpaBoBOro akrta (M3 cdepbl PbIHOYHOMO WAN  COLMANBHOIO
3aKOHOAATEeNbCTBA, YrO/IOBHOMO MM aAMUHUCTPATUBHOIO MpaBa U T.M.) B KadecTse
BAXXHOM0 KpUTEPUS OLUEHKU KOHCTUTYUMOHHOCTU MX MOJSIOXKEHUA B TOW WU UHOWM
Mepe Bcerga «npucyTCTBYIOT» npaBa U cBob60Abl YenoBeKa U rpaxkaaHuHa.

BceobbeMniowmm, BCEMNPOHMKAKOWMN XapakKTep MpaB 4enoBeka Kak dakTopa
KOHCTUTYUMOHHOM 3aWMLLEHHOCTN coumanbHOW cpeabl, 6e3onacHoCTn ee cybbLEKTOB
npegonpenenseTrcs eqMHCTBOM CUCTEMbl NMpaB M cBob6oa, BKOYAlOLWeEN B KayecTBe
paBHOUEHHbIX M B OAMHAKOBOW Mepe obnajalolinMx KayecTBOM HenocpeaCTBEHHO
OENCTBYIOLWNX SIMYHbIE (rpaXkaaHCKue), NonmMTuyeckme, CoumnanbHO-3KOHOMUYECKNe
npaBa 4YenoBeKa M rpaxaaHuHa.

B 3TOoM nnaHe npaBa 4enoBeKka, BO-MEPBbIX - MHCTUTYT, CPeACTBO AOCTUXEHUS
rpa)xgaHckoro Mmpa u cornacmsa B obuwectBe. Camm no cebe npasBa 4enoseka
KOHCEHCYyaNbHbl MO CBOEN npupoae.

Bbipaxkas oblienemMokpaTuyeckmne nHTepecol rpa)kaaH, AaHHbIN MHCTUTYT co3gaeT
cBoero poaa cornacume (KOHCEHCYC) Mexay BCeEMM cCoumanbHbIMMU OOLHOCTAMU WU
cnosmn (ctpatamm) obuwecrtBa OTHOCUTENbLHO XapaKTepa WX B3auMOAEUCTBUSA, UX
OTHOLUEHUS K NOJUTUYECKOWN BMACTU, MPUTS3aHUM Ha TOT MM MHon obbem bBnar, Ha
KOTOpbl€ MOryT pacCYUTbIBaTb KaXAbll B OTAENbHOCTM 4yenoBek (rpaxaaHwH) wu
OTAE/IbHblE couManbHblie rpynnbl. Hanpumep, nocpeacTtsoM, B NEPBYI O4Yepenb,



MHCTUTYTa nNpaB 4enoBeka W rpaxaaHuHa obecneymBaeTcs npasoBon 6HanaHc
HecoBMaZawwWmx MHTEPECOB TaKMX KPYMHEWWMX CouMasnbHbIX rPyrnn pPbIHOYHOMO
obuwecrtea, Kak npeanpuHMMaTenn, HaeMHble paboTHUMKKM, HETPYAOCNOCObHblE,
couManbHO He3alULEeHHble rpa)XkaaHe.

Takum obpa3omMm, obecrneumBas cornacoBaHue UHTEPECOB SIMYHOCTK, obuiecTBa um
rocyaapcrea nocpeacrtsoM noucka 6anaHca Mexay cBoboaon v BnacTbio, rnpasa
yesioBeKka CTaHOBATCSA BaXXHbIM PaKTOPOM KOHCTUTYLMOHHOM 6e3onacHocTu PO.

Bo-BTOpblX, B KayectBe ¢aKTopa KOHCTUTYUMOHHON 6e3onacHOCTM npasa
yenoBeka SABASAKTCS WMHCTUTYTOM AOCTUMXKeHUs 6anaHca Mexay rocyaapCTBEHHbIMU
(Nny6NnYHbIMK) M MHAMBUAYANbHBLIMKU (YACTHLIMW) MHTEpecamu.

HeobxoanMo BuaeTb OMNACHOCTb He TONbKO B HapyleHUsiX npaB OTAENbHbIX
rpaxkaaH, HO, mMpexae BCero, B yrpose yTpaTbl CTpaTerndeckmx OpPUEHTUPOB Mpu
noncke 6anaHca mMexay ny6/IMYHLIMM M YACTHbIMWM MHTEpPECcaMun, YTO BaXXHO KaK Afd
NpaBoONpUMEHNTENIbHON AeATeNbHOCTU, TakK W ANs 3aKoHojaTtesns, BCEN CUCTEMbI
Aencrteyrowero npaea. Peub uaet o HegOMyCTUMOCTUM CMELLEeHUS MOSIMTUYECKOro u
NnpaBoBOro MassiTHMKA M3 OAHOM NpPeoAOSIEeHHOW HaMW KpanHocTn (B nuue
rocnoACTBOBaBLUIEN paHee MAeOSI0rMK rocyaapCTBEHHONO0 naTtepHaauMsMa u npumarta
rocyaapcrsa Had JIMYHOCTbLIO) K APYron - NpuU3HaHUIO "cyBepeHuTeTa" NMYHOCTH, ee
camojoBneLen CaMoOUEHHOCTU, B TOM 4uCle B COOTHOWEHUU C UCTOPUYECKUMMU
COUMOKYNbTYPHbIMU, UMBUIN3ALMOHHBIMU LEHHOCTAMKM obuectBa M rocyaapcrsa.
YTBEpXAEHNE WU, COOTBETCTBEHHO, KOPPEKTUPOBKA 3TUX OPUEHTUPOB MOXKET
pewatmwmmMm obpasom ckasaTbCs - U He 06s3aTenbHO MONOXUTENBHO - Ha npoueccax
dopmmpoBaHus AEeMOKpaTn4yeckom NOSINTUKO-NpPaBOBOMN, KOHCTUTYLMOHHOW
KynbTypbl HOBOM Poccumn.

Bmecte ¢ TeM HapyweHume 6anaHca 4acTHbIX W NYyB6AWMYHBIX MWHTEpPECcoB
npoucrekaetr He m3 KOHCTUTYUMK, a NpOSBASETCA BOMNpPEKU e, B NpOTUBOBEC ee
OCHOBHbIM Havanam, onpeaenstowmMm KpUTEPUU WU YCIIOBUS AOCTUXEHMS banaHca
Mexay  COOTBETCTBYIOLWWMMU  KOHCTUTYLMOHHbIMM  LEHHOCTSMM - KaK B
NpaBoOMNpPUMEHEHUN, TaK U HA YPOBHE TeKyLllero oTpacneBoro 3akoHoAaTesbCTBa M
NOA3aKOHHbIX aKTOB. Henb3a cornacuTbCs C MMEKLWENn MOpoN MecTo KPUTUKOM
KoHcTuTyunmn Poccnm 1993 roga, OCHOBHbIMM YepTaMmM KOTOPOW Ha3bIiBAKOTCA B 3TOM
nnaHe <«HPaABCTBEHHbIA penaTUBM3M», «METOAOJIONMYECKUIA UHANBUAYANTUIM>»,
nooLlpeHmne aroyeHTpmnsmMa n coumodobun7.

4. CunbHOe rocyaapctBo - cBoboaHass JNIMYHOCTb: HEKOTOpble
HanpaBneHnsa o6ecneyeHUs KOHCTUTYLUMOHHOM 6e3onacHoctn Poccum. Ha
rocyfapCTBeHHO-NPaBOBOM  YypoOBHe 3TO  doKycupyeTcas B psae npobnem
dyHAaMeHTanbHOro xapakrtepa, UMeLWwmnx nepBocTerneHHoe 3HayeHne B TOM 4yucne
ans obecnevyeHnss KOHCTUTYUMOHHOM 6e3onacHoCcTu Poccumn, cpeam KOTOPbIX MOXHO
BblAENUTb CneayroLwue.

4.1. CoyeTaHue TpaanuUuu POCCUNACKONU AEPXXaBHOCTU C uaessMU U LIEHHOCTSIMU
npas 4esioBeka. Mo3numa CcoBpeMeHHOro Heonunbepanmama ykiaabiBaeTcs B
dopmyny: "uem cnabee rocymapcrtso, TeM 6onbwe npas M cBoboa y ero rpaxaaH".
Mexay Tem B Poccum ponb rocygapcrtBa TPaAMUMOHHO sBnsfiacb 6bonee akTUBHOM,
yeMm B CTpaHax 3anagHOW NpaBOBOM U MOJUTUYECKOW KynbTypbl. He yuynTbiBaTb 3TO
06CTOATENbCTBO HENMb3A.



He cny4yanHo nubepanbHass no cBoen cytm KoHuenuuss HauMOHaNbLHOW
6esonacHoctn P® 2000 ropma, cTtaBs Ha nepBoe MeCTO B nepedHe NpuopuTeToB
MHTepechbl TMYHOCTM (Ha BTOpPOE - MHTEpEeChl rpaXxaaHcKoro obuecrtea, a Ha TpeTbe -
WHTEpecbl rocyaapcrBa) onpeaeneHHo noctynupyet 6onee 3HauMMyK0 ponb
rocyaapcrea B AOCTUXEHUM Lenen HaumoHasnbHoM 6e3onacHocTu Poccumn, yem 3TO
BMAENOCb paHee, NpoBoO3riawaeT 3ajgavy nocTpoeHUs CUNbHOro rocyaapcTea.

4.2. COOTHOLUEHNE NHANBUAYA/IN3MA U KOJIJIEKTUBM3MA, paBeHCTBa u cBo6ogbl. B
Poccun C ee HpaBCTBEHHO-3TMYECKMMW MAeanamum CnpaBensiMBOCTU U 3ranmTapHO-
KONNEeKTUBUCTCKMMW Tpaanunsamum OobWMHHOCTM "nadoc coumanbHOrO0 paBeHCTBa
Bcerga nogasnan nadoc ceoboabl nndHoctn" (H.A. bepasieB). B pesynbTaTte y Hac
NCTOPUYECKN, 3a40/1ro A0 OKTAbpbCkMX AekpetoB 1917 r. (o npaBax TpyAsLWwMXCs
HapoaoB Poccumn) chopmmpoBancs KOMNEKTUBUCTCKMIA TN npas n cBob60oa, KOTOPbIN
BeCbMa CyLLeCTBEeHHO oTAn4yaeTcs oT roCnoACTBYtOLWEro Ha 3anage
WHAMBNAYANUCTUYECKOro Tuna rnpas JUYHOCTMW.

BMecte ¢ TeM KOJ/UIEKTUBUCTCKME Tpaauumum  OTHIOAb He  UCK/4aloT
HeobxoamMmocTn obecnevyeHnss aBTOHOMUU JIMYHOCTU, UMeS B BUAY, YTO aBTOHOMUS U
WHOMBMAYANU3M - HecoBnajawuime, HeTOXAECTBEHHbIE NOHATUSA. NHAMBMAYANNU3M B
COUMaAsibHOM U MPaBOBOM MJlaHE O3HayaeT yTBepXAeHWe 3roucTMYecKoro MHTepeca
nnU4HOCTM, 6Bnarogaps 4eMy MUp CTAaHOBUTCH BCero nuwb chepon peanmsaunmu
JINYHOTrO, MHAMBUAYANbLHOIO MHTepeca homo economicus. MoHaTUO
nHamMBMayanusmMa B 3TOM MJaHe TMpPOTUBOCTOUT aBTOHOMUSA JIMYHOCTU, KOTOpas
npu3BaHa CAyXuUTb, MeXAy MpoYnMM, U AOCTUXKEHUIKD OnTUManbHOro 6anaHca mexay
CONMMAAPHOCTbIO (KOITEKTUBU3MOM) U MHAUBUAYATU3MOM.

ABTOHOMMSA JIMYHOCTM HaA MNpPaBOBOM YpPOBHE CBOAMTCHA, B KOHEYHOM cuyeTe, K
3aWuTe AOCTOMHCTBA JIMYHOCTU, FapaHTUPOBaHUIO HEBMellaTeNnbCTBa CO CTOPOHbLI
KOro 6bl TO HM 6blJI0 B JIMYHYIO U CEMENHYIO XU3Hb rpaxaaHwHa, K obecneyeHuto
NpaBoOBbIX FAPAHTUMN ero YacTHOM XXW3HW U YACTHOro MHTepeca. A YacTHas XU3Hb U
YaCTHbIW  MHTEpec, BKAWYas  YacTHYK  COBCTBEHHOCTb, B  OT/AM4YMe  OT
nHaMBMayanusma, uMernT o06WeunBuIN3aumMoHHYI0 3HauYMMOCTb, CMoOCcO6CTBYHOT
obecneyeHMto HauuMoHanbHOM 6e30MacHOCTM, B TOM 4UCe B KOHCTUTYLMOHHbIX
dopMax ee nposiBNEHUS.

MpakTnyeckn B KaxaoM paccMatpmBaeMoM KOHCTUTYUMOHHbIM CynoM PO pene
npuUXoauTca B TOM WIN WHOW Mepe CTankumBaTbCs C npobnemamn cBobOAbI,
cnpaBen/IMBOCTU N paBEHCTBA. DTO HArnsa4AHO AEMOHCTPUpPYET, HanpuMmep, NnepeyeHb
peweHun, NpuHATbIX CyaoM Tonbko B 2001-2003 r.r. (no cocTtosiHUIO Ha 1 aBrycra
2003 ropa): BbIBOA O COOTBETCTBUM oOb6XKasyeMblX MNOMOXKEHUA HOPMATUBHbIX
npaBoBbIX akToB TpeboBaHuaM ctaTbn 19 KoHcTuUTyumm PO Ha npsmyto 6bin caenaH
B 36 peweHusax, a 22 nocrtaHoBsieHUs u onpegeneHnsa KoHctutyumoHHoro Cyaa,
NPUHATBIE 3a TOT Xe Nepuoj, coaep>XaT BbIBOA O TEX WM MHbIX popMax KU acnekTax
HEeCOOTBEeTCTBMSA 06XanyeMblX HOPM KOHCTUTYLMOHHbIM TpeboBaHMAM paBeHCTBa.

Kaxxgoe n3 aTuX Aen sSBNSETCH MNO-CBOEMY WMHTEpPEeCHbIM, TaK KaK pacKpbiBaeT
pasfnMyHble acnekTbl MpUMHUMNOB cBOo6OAbI W paBeHCTBA MNPUMEHUTENbHO K
KOHKpPEeTHOM MpaBoBOW HopMe. BMecTe c TeM aHanm3 peweHnn KOHCTUTYUMOHHOro
Cyna P® no cooTBeTCTBYIOLMM BOMPOCaM MNO3BOJSET HE TO/bKO OLEHUTb COCTOSIHUE
rapaHTUpoBaHUSA paBeHCTBa npaB M cBoboj rpaxaaH Poccuu, HO U NpeasoXnTb C



y4yeToM CpopMnpoBaHHbIX KOHCTUTYUMOHHbIM CyaOM NpaBoBbIX NO3ULMIN HEKOTOpPbIE
HOBble KOHLUenTyasbHble noaxoAbl K npobnemMaM COOTHoOwWweHUs cBoboabl,
coumanbHOM  CNpaBeg/MBOCTM WM paBEHCTBA, K  MOHMMaHWK  npupoabl
KOHCTUTYUMOHHOIO  WMHCTUTYTa paBeHCTBa B MNOCTTOTasMTapHOM  obLiecTBe,
Nnpu3HaBLLEM B  KayecTBe OCHOBOMojsarawwmx Ans  CBOero  pasBuUTUS
KOHCTUTYUMOHHbIE  LEeHHOCTUM  AeMOKpaTM4eCcKoro  counanbHOro  npaBOBOro
rocypapcrea. Bce 3710, 6e3ycnoBHO, uMMeeT npsMoe OTHOWeHUs K npobnemam
rapaHTMpPOBaHUSA KOHCTUTYUMOHHON 6e30MacHOCTU.

4.3. N3 3TOro BbITEeKaeT ewe oAHa npobnema dyHAaAMeHTaNbHOro Xapakrtepa -
obecriedyeHne C roMoLbO MHCTUTYTa rpasB 4YesioBeKka OrNTUMasibHOro COYeTaHus,
corniacoBaHusi crtaHgapToB B 006s1aCTv AEeMOKpaTUmM C HaUMOHas1bHO-KYJ/1bTYpPHbIMU
TPaanLUMsIMU rocy4apcrBa.

Bceobwas peknapauma npaB 4yenoBeka 1948 roga w Bce nocneaywouwme
MeXAyHapoAHO-MpaBoBble AOKYMeHTbl B 06nactu npaB 4yesioBeka - 3TO pe3ysbTraT
COrnacoBaHHoOM  BOMM  HApo4OB  MMpoOBOro  coobwecrtBa. Yxe  NO3TOMY
obwenemMokpaTmyeckoe, oblleryMaHUCTUYECKOe coAep)KaHue npaB 4enoBeka Kak
MeXAyHapoAHO-NpaBoOBOro WHCTUTYTa He AOHKHO NPOTMBOMNOCTABATLCS
HauMOHaNbHbIM COUMOKYNbTYPHbIM AEMOKPAaTUYECKUM TpaaAnUMSaM HapoaoB 3anaja u
Boctoka, CeBepa wn Ora, npaBocraBud U KaTonmMyecrtea, WCAAMCKOrro W
XpUCTUAHCKOrO MuMpa u T.4. HanpoTtuB, cama npupoga npaB 4yenoBeka Kak
Bceobuero, yHMBepcasibHOrO MeXAyHapoAHO-NpaBOBOro MHCTUTYTa npeanonaraeT,
YTO OHW [AOJKHbI 3aknw4yaTb B cebe (Hapsay ¢ obsizaTenbHbIM MMMEepaTUBOM)
npeanocblIKn "CoBMeCTMMOCTU" CO BCEMWU HaUMOHaNbHbIMW MPaBOBbIMW CUCTEMAMMW.
OTO CTaAHOBUTCA BO3MOXHbIM 6narogaps WHTepHauMOHaNbHOMY COAEPXaHMUIO
MeXAyHapoAHO-NpaBoOBbIX CTaHAAPTOB B 06/1acTn npas Yyenoseka.

NpaBa 4enoBeka B COBPEMEHHOM Mupe npegnonaralT  CornacoBaHue
MeXAYyHapoAHbIX CTaHA4ApPTOB C HALUMOHAaAbHbIM MO3UTUBHLIM MPABOM, C UCKOHHbIMU
TpagmMumsamMm M LEHHOCTAMU. B 3TOM njiaHe KpawHe BaXHa TakXe 0b6beKTMBHas
oLueHKa COBpPEMEHHbIX MPOTMBOPEYMBLIX TeHAeHUM rnobanusaunm, B TOM 4yucne -
npasoson rnobanusaumm. C OAHOM CTOPOHbI, YHMUBEpPCanusauus NpaBoOBbIX
CTaHAapTOB - 3TO rapaHTusa Haumbonee NOMHOM 3alWMTbl OXpPaHAEMbIX LIEHHOCTEMN,
3anor Bceobuiero npuMsHaHMa LEHHOCTW MpaB 4yesioBeKa BO Bcex cTpaHax. OaHako
HeJONYyCTUMOW SABMSETCA CuTyauus, Koraa rnog S03yHroM rnobanmsaunm otaesnbHble
Hanbonee 3KOHOMWUYECKM pa3BUTble FOCyAapCTBa M MX COK3bl MbITalOTCA HaBsA3aTb
WHbIM rocygapcTtBaM CBOK MNOAUTUKY, YCTAaHOBUTb CBOW  «FyMaHWUTapHbIN»,
«AeMoKpaTu4yecknmn» auktaTt. B HacTosiwee BpeMs CroXuiacb Takas cuTyauus,
Korga TeHAeHUMSa K NOCTPOEeHU0 O4HOMOAKCHONO MMUpa BCTynuia B NpoTUBoOpedmne C
WHTEpecamMn N geMoKpaTUuYeCkKMMmn naeanamm abcontoTHOro 60bWNHCTBA HAPOAOB U
rocyaapcts. Ho 3TM HapoAbl, AaXe COCTaBnsAs KonuMyecTBeHHOe 6O0NbLMHCTBO, He
MOryT KOHKYPMUpPOBaTb C 3KOHOMUYECKM H6onee MOLWHbIM MEHbLLIMHCTBOM. [losgBnseTcs
peanbHas onacHOCTb AOMUHUPOBAHUS Ha MeXAYHapoAHOM apeHe npaBa CUbHOrO, a
He CU/bl MeXAYHapoAHOro npaea, BKA4Yas obnactb 3aWwmTbl NpaB YesoBeka.

Bce 310 MMeeT npuvHUMNManbHoe 3Ha4YeHne Ans noHWMaHusa U BblpaboTKM HOBLIX,
bonee s(PpPeKTUBHbLIX MEXAaHWU3MOB B3aMMOAEUCTBUS HOPM MeXAYyHapoAHOro W
BHYTPUroCcyaapCTBEHHOro npae B obsactu 3awmTbl NpaB vYenoseka. CaMu e npasa



yenoBeKa AO/KHbI CAYXUTb HE TONMbKO (DaKTOPOM HauMOHasbHOM 6e30MacHOCTU, HO
M, KaK 3TO YyKa3blBaeTcs B npeambyne Bceobuwen peknapaumm npas 4denoBeka,
OCHOBOW BceobLiero mmpa.

5. KoHcTMTyuMOHHas 6e30nacHOCTb JZIMMHOCTM - MPUMHLUMN NpaBOBOIO
rocyaapcrBa. CoCcTosHMe 3aWMWEHHOCTU JIMYHOCTM Ha MpaBOBOM  YpOBHe,
topmamnyeckas 6e30nacHOCTb BblIpa)aeTcs Npexae BCero Kak ee KOHCTUTYLMOHHAas
6e3onacHoCTb. KOHCTUTYUMOHHYKO 6€e30MacHOCTb JIMYHOCTWU, OAHAaKOo, He cneayert
NOHMMAaTb KaK 3aWuTy ULb YaCTHbIX MHTepecoB. B AaHHOW KaTeropum O06beKTUBHO
npossnsieTca 6anaHC 4YacTHbIX W NybAMYHbBIX MHTEpecoB KakK  OCHOBa
KOHCTUTYUMOHHOro npasonopsigaka B obwectBe n rocygapcrtee. COOTBETCTBEHHO,
KOHCTUTYUMOHHaa 6e30MmacHOCTb JIMYHOCTM - HeoTbemsieMass COCTaBAstowWas
NpaBoOBOro rocyaapctBa W BepxXOBEHCTBA 3aKOHa, a npaBa JIMYHOCTM - 3TO
OAHOBPEMEHHO U CPeACTBO AOCTUXEHUS MHTepecoB obLecTBa v rocyaapcraa.

MMeHHO NO3TOMY nMpaBa 4YenoBeka W rpaxaaHWHa COCTaBASKOT OCHOBY
KOHCTUTYUMOHHOM 6e3onacHocTn Poccnmn. KOHCTUTYLUMOHHasa 6e30nacHOCTb JIMYHOCTH
M eCcTb TOT cambli 6anaHc ™Mexay nNybAuYHbIMM WM  YaCTHbIMM WHTepecamu,
MexayHapoaHbIMK  (YHUBEpCanbHbIMWM) M HauMOHaNbHbIMKM  (cneunduyecknmn)
LEeHHOCTAMM, AN AOCTUXEHUS KOTOoporo KoHcTutyumen PO npenycMOTpeHbl caMble
pasnMyHble MeXaHU3Mbl pa3pelleHnst 06LWeCcTBEHHbIX MPOTUBOPEYNIA.

KOHCTUTYUMOHHasa 6e30MacHOCTb - 3TO HE 4YUCTO MOSINTUYECKOe U MNpaBoOBoOE
aBneHne. BaxHon ee cocTaBnswWen SBNSETCS SKOHOMUYECKOoe coAepXXaHue, Tak
Kak 6e3 pa3BuUTOM 3KOHOMUWKK, H6e3 MaTepuanbHOro 61aroCoCToSAHUSA rpaxaaH HeT
6e3onacHoro obuwectsa 1M rocyaapcrtea. BoT noyeMy Tak BaXHbl A/ MOCTPOEHUS
NnpaBoOBOro rocygapcrea OTHOLWEHUSA COOBCTBEHHOCTM, paBHoOMpaBue Bcex ee ¢hopM.
TonbKO Haanexawue rapaHTum cBob6oAbl 3KOHOMUYECKOW AeATeSIbHOCTU MOryT
3a710KMTb  OCHOBbl peasibHOW 3aluTbl MpaB 4enoBeka, €ero pUANYecKomn
6e3onacHocTn. He cnydyamHo BO MHOrux peweHunsx KoHctutyumoHHoro Cyana PO B
CBSI3M C 3alUMTON npaB JIMYHOCTM 3aTparmMBalOTCA TakKXe BOMPOCbl 3KOHOMUYECKOM
6esonacHoctn obwectBa W rocygapcrea. Hanpumep, B CBS3M C aHanM3oM
TAMOXEHHOro 3aKoHoAaTeNnbCTBa OTMeYyasnocCb, 4TO aAMWUHUCTpPaTUBHas Mepa,
CBSi3aHHasl C YCTaAHOBAEHWEM  ChneunanbHOro, paspewuTenbHOro nopsiaka
nepeMeLleHns TOBApPOB W TPAHCMOPTHbIX CPeACTB 4Yepe3 TaMOXEHHYH rpaHuudy,
«HanpaB/eHa Ha 3aWMTy KOHCTUTYUMOHHbIX LEHHOCTEN, TaKMX KaK CyBEpPEeHUTET U
3KOHOMM4yeckas 6esonacHocTb Poccuinckon degepaumn, npaBa W 3aKOHHblE
WHTEpeCbl rpaxAaH, 3aKOHHble WHTepecbl OTeYeCTBEHHbIX Mpou3BoauTeENnen u
noTpebutenen, Xmn3Hb N 340p0OBbE Yesl0BEKA, OKpYyXKatowas npupoaHasa cpeaa v ap.,
4yTo camMo no cebe He MOXET paccMaTpMBaTbCs KaK HeaonyCTMMoe orpaHuyeHue
KOHCTUTYUMOHHbIX npaB u cBoboa M He HapywaeT TpeboBaHui KoOHCTUTYLMM
Poccuinckon  depepaumn»8. TakmMm  o06pa3oM, KOHCTUTYLMOHHblE  LIEHHOCTHU
SKOHOMMYEeCcKOn 6e30nacHOCTM rocydapcTBa M MNpaB rpa)xnaH paccMaTpuBaroTcs
KOHCTUTYUMOHHBbIM CyZOM NpW OLEHKE COOTBETCTBYHOLUMX MONOXEHUA TaMOXXEHHOro
KOoAeKCca KaK paBHOBe/IMKME, B3aMMOCBSA3aHHbIE.

B KOHCTUTYUMOHHOM 6€30MacHOCTM TaKXe BaXHa €ee CcouManbHO-KYy/NbTypHas
coctaBnawowas. Nctopnyeckme, KynbTypHble, AepXaBHble TPAaANLMWN HAWEro Hapoaa
OoCTaBnawT rnybokMin oTnevyaTok Ha BcCex pedopMax, KOTopble MpoBOAATCA B



MOCTCOBETCKUN nepuod. TONbKO Yy4YeT HauMOHaNbHbIX POCCUNCKMX OCOBEeHHOCTeWN
MOXET MO3BO/INTb B MOJIHOW Mepe rapaHTUpoBaTb MpaBa 4esioBeka KakK OCHOBY
KOHCTUTYUMOHHON 6e3omnacHocTn Poccmun. CoBpeMeHHas KOHLUenuus npas 4vesioBeka
N ee BOMMOLWEHNe B CUCTEME pPOCCUMUCKOro 3aKOHOAATeNbCTBa JAO/MKHbl ObITb
HOPMaTUBHO-MPAaBOBbIM XpaHUTENeM MHOMOBEKOBOM AYXOBHOW KynbTypbl Poccum,
UTO SABNSAETCH YC/IOBMEM U HaAEXHOM rapaHTuen AoCTmxeHust banaHca MHTepecoB
AMYHOCTM, obwectBa W rocyaapcrtea U obecrnedyeHuss Ha 3TOM  OCHOBe
KOHCTUTYUMOHHOM 6e3onacHocTn Poccuimnckom depepauymu.

6. PeweHuna KoHcTutyumoHHoro Cypna P® - HopMaTMBHass OCHOBa
rapaHTUpPOBaHUA KOHCTUTYLIMOHHOM 6e3onacHocTu. KOHCTUTYUMOHHbIN Cya PO,
ABNSAACH CyAebHbIM OpraHom KOHCTUTYLMOHHOIO KOHTpOnA, obnapaet
rocyAapCTBEHHO-BNACTHbIMM MOSHOMOYMSAMM 0cOobOro xapakrtepa, MO3BONSOWMUMMU
NPpUMHMMaTbL peleHns, uMmelwmne obweobsasaTenbHbll XapakTep W Hepeako
obnagatoime HOpMaTUBHOCTbIO. [pyUyeM B AAHHOM ciyyae pedyb MAET He TOJSIbKO O
TaK Ha3blBaeMOM <«HeraTMBHOM npaBoTBOpyecTBe», Koraa KOHCTUTYUMOHHbIN Cyna
NpU3HaeT HEKOHCTUTYUMOHHbIM onpeaeneHHoe rMoSIoXKeHNne HOPMaTUBHOIO akTa;
Hepeako Cya BbICTYNaeT U «MO3UTUBHbIM 3aKoHoAaTenem», opMynmpys npaBoBble
no3MuMM HOPMATUBHOIO XapaKTepa, MMeKLWMe MNOBbIWEHHY PUANYECKYD CUny.
Ho n B nepsoM, n BO BTOpOM ciay4yasax KOHCTUTYUMOHHbIN Cya OCYLLUeCTBASET, B
KOHEYHOM cyeTe, QYHKLUMIO MO YPEryampoBaHMIO, CHATUIO B paMKax yCTaHOBAEHHbIX
KOHCTUTYUMOHHbIX npoueayp MNpOTUBOPEYUA U KOHMNKTOB, CBSA3@HHbLIX C
HapyweHueM 6anaHca 4acTHbIX W MNY6/NYHBIX WHTEPEecoB, YMaJeHWeM Unu
HeobOCHOBaHHbLIM oOrpaHuyeHvem npaB U cBoboa YenoBeka W rpaxaaHwHa,
nocsirateNbCTBOM Ha UeNoCcTHoCcTb Poccuinckon depgepaunmm wn Ha  apyrue
KOHCTUTYUMOHHbIE LLEHHOCTU NY6/IMYHOro U YacTHOro xapakrepa.

OTO CTaHOBUTCA BO3MOXHbIM, B 4aCTHOCTW, B cuiay ocobon npupoabl,
NOBbILLEHHOW OpUANYECKONn cunbl peweHnn KoHCTUTyumoHHoro Cyaa M ux
NnpaBoBbIX MNO3MUMW. B 23TOM nNjaHe MOXHO BblIAEUTb Creaylolmne OCHOBHbIE
XapaKTepucTMku nNpaBoBbiX No3nuun  KoHCcTUTyumoHHoro Cyaa Kak BecCbMa
cBoeobpa3sHbIX HOCUTENEN HOPMATUBHbLIX Hadan KOHCTUTYUMOHHOM 6e30MmacHOCT!.

3TOo, BO-MepBblX, WUTOroBo-ob6o6LlaOWMM XapakTep MpaBoBblX NO3MUMN. OHK
nexaTt B OcHoBe peweHun KoHcTuTyumoHHoro Cyaa, XoTd no cBoeMy ob6bemy
coaepxaHue peweHun (NOCTaHOBMEHUW, onpeaeneHnin) 3aMeTHo Wwupe, borade n He
CBOAMTCH TONbKO K CGHOPMYSIMPOBAHHLIM B HUX MpPaBOBbIM MO3uMunsM. [paBoBble
no3vuMu OnNpeaensitoT BHYTPEHHWUM CMbicn peweHnn KoHcTtuTyumoHHoro Cyaa,
COCTaBNSAT OPUANYECKYID KBUHTECCEHUMUIO MNPUHATOrO CcyaebHOro peweHums B
nopsiake KOHCTUTYUMOHHOIO KOHTPOSIS.

Bo-BTOpbIX, OLEHOYHas, akcuosaormyeckas npupoga nMpaBOBbIX MO3MUWIKA, B
KOTOpbIX Mony4yaeT BblpaxeHne OoTHoweHne KOHCTUTYuUMoHHOro Cyaa K KOHKpPeTHOWM
npaBoBOW HOpMe, COoCTaBnswLwen npeamMeT 3anpoca. [NaBHbIM B 3TOM cChny4ae
ABNsieTCA  OTBET HAa  BOMNPOC O  KOHCTUTYUMOHHOCTM  paccMaTpuBaeMomn
KOHCTUTYUMOHHBbIM Cya0M HOpMbI. BMecTe ¢ TeM npaBoBas No3muns - 3TO HE TOJIbKO
NUTOroBbIM BbIBOA, coaep Kalnimncs B  pe30/Il0TUBHOWN yacTtu peLeHuns
KoHcTUTyunoHHoro Cyga. MOTUMBMPOBOYHAs 4acTb pelleHus Hepeako COAEPXUT He
MEeHee BaXHble MNpaBOBble MO3UUUKN, YCUIMBAKOWME 3HAYEHUE peLlleHUNn C TOYKMK



3peHMS He TOJNIbKO TMOHMMaHuUSA Npupoabl W  XapakTepa COOTBETCTBYHOLLMX
npoTUBOpeYnin, Ho U cnocoboB Mx paspeweHuns. be3 rnybokoro NMPOHMKHOBEHUS B
cogep>xaHue MOTMBMPOBOYHOM 4acTun peweHns Cyaa HEBO3MOXHO ajeKBaTHoe
peanbHOMY  3HA4YeHuIo NOHMMaHWe KOHCTUTYLMOHHO-MPAaBOBbIX BbIBOAOB,
coAepXaLWnXcs B pe30JII0TUBHON YacTu.

B-TpeTbux, npasoBble no3vumm KoOHCTUTYunMoHHoro Cypa ecTb pe3ynbTtaT
UCTONIKOBAHMS KOHKpPEeTHbIX MOJIOXXEHWW 3aKoHoAaTesNibCTBa, WTOr BbISIBIEHUS
KOHCTUTYUMOHHOIO  CMbiCNa  paccMaTpMBaeMbiX  MNOAOXEHWWM B npegenax
KoMneTeHunmn KOHCTUTYUNOHHOIO Cyna. TeMm CaMbIM obecneunBaeTcs
KOHCTUTYUMOHHOEe 0b60CHOBaHMe HOPM TeKyLlero 3aKkoHo4aTeNnbCTBa B COOTBETCTBUMU
c TpeboBaHuAMM Hambonee BbICOKMX MO YPOBHIO cBoero o0606weHns HoOpM U
WHCTUTYTOB  KOHCTUTYUMOHHOro npasa 6e3 aguckeBanudukaumm, npusHaHUSA
HEKOHCTUTYLMOHHOW TOW UM MHOW OTpacieBor HOPMbI.

B-ueTBepTbIX, KOHUENTyasibHbIn B CBOEW OCHOBE XapaKTep MpaBOBbIX MO3ULUN
KoHcTuTyunoHHoro Cyaa, B paMKax KOTOpbIX He NpoCcTo pJaetcsa oTBeT O
KOHCTUTYUMOHHOCTN KOHKPETHOM MpaBoBON HOPMbl (MO MPUHUUNY «Aa»-<HET»), HO
npegnararTcs KOHCTUTYLUNOHHO-MpPaBoBbIe peleHuns paccMaTpmMBaeMbIX
KOHCTUTYUMOHHBIM CyAOM couManbHbIX MPOTUBOPEYniA U KOHMINKTOB.

B-naTbix, obwunin Xapaktep npaBoBbiX Mo3nunin KoHcTuTyuumoHHoro Cyaa, wux
topmamnyeckas obsizatenibHOCTb. paBoBble Mo3numMn KoHCTUTYUMOHHOro Cyaa uMeroT
TaKyl Xe lpuanyeckyto cuiay, Kak u camm peweHus KoHctutyuuoHHoro Cyaa.
MoatoMy oduumanbHbii, 06s3aTeNbHbIA XapaKTep SBASAETCA He TOSIbKO BaXHbIM
CBOWCTBOM MpaBOBbIX NO3MLMIK, HO 3TU KadecTBa, Noxanyn, B Hanbonbluen creneHu
cbnmxaroT npasoBble No3vumm KoHCTUTYuMoHHOro Cyaa C npaBOBbIMM HOpMaMu,
XOTS 3HaK paBEeHCTBA MeXAy 3TUMM NPaBOBbIMU SB/IEHUSMU CTaBUTb HENb3S4.

7. Bonpocsbl KOHCTUTYLLMOHHOM 6e3onacHoOCTH B peweHunsax
KoHctutyumoHHoro Cyaa P®. KOHCTUTYUMA 4BASETCS He TOSIbKO HEeKOoMn
NMPakcuosormMyeckom OCHOBOW  rocyaapCTBEHHO-BAACTHOM  AeATEeNbHOCTM  NO
obecneyeHunio opnandeckon 6e3onacHOCTM NMYHOCTM, obulecTBa M rocyaapcrea, HO
KOHCTUTYUNOHHbIE WMHCTUTYTbl MMEKT AOCTAaTOYHO onpefesieHHoe akCcuonormyeckoe
3HayeHMe B KayecTBe HOPMATUBHOM OCHOBbI pa3pelleHnss MNpaBOTBOPYECKUX WU
npaBonNpuMeHnTENbHbIX NpobneM B COOTBETCTBYWOLWMX cdepax counanbHON
OENCTBUTENbHOCTMW.

C y4yeToM 3TUX  OBCTOATENBbCTB  OMpeaensitotcd  caMM  BO3MOXHOCTMU
KOHCTUTYUMOHHOIO KOHTPOJS, paBHO KakK M Uenu, 3ajayn, Ha pelleHue KOTOpbIX
Ao/HKeH opueHTupoBaTbCa KOHCTUTYUMOHHbIM Cyn B CBOen JesTtenbHOCTU. Bo
MHOIrMXx peweHmnax KoHCTUTYunoHHoro Cyaa coaepXXaTcsli MONOXEHMUS, oTpa)katowme
Te WM WUWHble acnekTbl 6e3omacHoCcTM rpaxpaaH, obuwectBa UM rocyaapcrsa.
[JoCcTaToO4HO OTMEeTUTb, UYTO cama no cebe kateropms «6e30MacHOCTbL» MPUCYTCTBYET
B 123 onybnnkoBaHHbIX peweHnsax KoHcTuTyumoHHoro Cypza PO, npuHATbIX 3a
nepuog 1992 -2002 r.r. u nepsyto nonoeuHy 2003 roga; n3 HUX B 52 peweHusax
nMeeTcs B BUAY «ndyHas 6e3onacHocTb», B 49 - «3KOHOMUYeckasa 6e3onacHOCTb», B
66 - «obuwecTtBeHHasa 6e3onacHoCTb», a B 106 pelweHUax BCTpedaeTcs MoHATUEe
«rocyaapcrBeHHasi 6e30nacHOCTb>».



Be3onacHocTb nMYHOCTU, obwecTBa M rocygapcresa obecneuymBaeTcsi C NOMOLLbIO
pasnnyHbIX CNOCOo60B KOHCTUTYLMOHHO-CYAeBHOro KOHTPOAS B paMKax MOSIHOMOYUI
KoHcTuTyunoHHoro Cypa, onpeaeneHHblx cratben 125 KoHcTuTyummn. 3TO, BO-
nepsbiX, ToNKOBaHNE HOpM KOHCTUTYumn PO, ¢ noMowbio Yero obecneumBaeTcs Kak
rocyaapCcTBeHHO-npaBoBas (KOHCTUTYUMOHHAs) oOueHKa COOTBETCTBYWMX cdep
cCoOuManbHON  OENCTBUTENBbHOCTM, TaK W pasBUTUE  COAEPXaHUA  CaMMUX
KOHCTUTYLMNOHHbIX HOpM 6e3 N3MeHeHus TeKkcTa COOTBETCTBYOLLNX
KOHCTUTYUMOHHbIX CTaTeh, W OAHOBpeMeHHO - 060CHOBaHMe OTpacseBoro
3aKoHOoAaTeNbCTBa, KOHKPETU3MPYHOLWEro AaHHble KOHCTUTYUMOHHblE HOPMbl U
WHCTUTYTbl. B 3TOM cCny4ae pedyb uMAET O NOCTENeHHOM npeobpasoBaHnm
KoHCTUTYyunmn noa BaunsiHmem obectBeHHOro passutmns. KoHCTUTyumns meHsietcs 6e3
n3MeHeHnss ee Tekcta, a KoHCTUTYUMOHHBLIN Cya, TOonkys KoHCTUTyuuto npu
paspelleHnn KOHKPETHbIX CMopoB WAM gaBas en oduumanbHoe obs3aTenbHoe
TONIKOBaHWE,  NUWb  KOHCTAaTUpyeT  Takue n3mMeHeHma9. Takoro  poaa
«npeobpasoBaTesibHas» PYHKUMUSA KOHCTUTYUMOHHOIo npasocyamsa 6bina nogmedyeHa
ewe H.W. JlazapeBCKMM, KOTOpbIM OTMe4vasn, 4Tto «CyAebHbli KOHTPOSb WM3MeHseT
CaMblii  XapakTep  KOHCTUTYyumm»10. TeM caMbiIM C NOMOWbK  CPeacTB
KOHCTUTYUMOHHOro  KOHTpons  obecneymBaeTcsa  CBOEro pojda  CcoyeTaHue
ctabunbHoCTM M AguHamMmamMa KOHCTUTYUMM, @ HA ISTOW OCHOBE CYLWECTBEHHO
MoBbIWAEeTCH HOpPMaTMBHO-NPaBOBOW noteHuman  OCHOBHOro  3akoHa no
obecneyeHnto 6e30MacHOCTM NMYHOCTK, obwecTBa W rocydapcrea, 3aluuTe
KOHCTUTYLUMOHHO 3HAUYMMbIX YaCTHbIX U MY6INYHBIX LEHHOCTEMN.

Bo-BTOpbIX, pa3peweHne B paMKax BbiCWero cyaebHOro HOPMOKOHTPONSA
KOHCTUTYLUMOHHOCTM HOPMaTUBHO-NPaBOBbIX aKTOB, BbipaboTKa KOHCTUTYLMOHHbIX
WHCTPYMEHTOB NpeoaosieHns NpaBoBOro cenapaTtmiMa, YTo MMeeT NpPsSIMON BbIXo4 Ha
obecneyeHme KOHCTUTYUMOHHOM CTabunbHOCTW, MNpPaBOBON KOMMPOPTHOCTM WU
6e3onacHocTn B obwecTtBe M rocygapcree. Tak, npuHATHUE cybbekTamm Poccmimnckon
depepaumm  MnpaBoOBblIX aKToB, MpoTuBopedawmx KoHCTUTyumm Poccum u
denepanbHOMYy  3aKoHOAATeNbCTBY  CTajio0 OAHOM M3 peanbHbIX  Yyrpo3
KOHCTUTYUMOHHOM 6e3omacHocTn Poccuinckon deaepaunn, UCXOASAWEN <USHYTPU»
rocyaapcrtea, a He Mu3BHe. DTO BeNO0 K HapyLeHUMI eAuMHOro npaBoBOro
NMPOCTPAHCTBA CTPaHbl, CNOCO6CTBOBANIO Pa3BUTUIO CENapaTUCTCKUX HACTPOEHUN, 1,
B KOHEYHOM CYeTe, HE MOr/10 He OTpa)kaTbCsl Ha NMYHOM 6e30NacHOCTM rpaxkaaH, Tak
Kak npuHaTMe nogobHoOro poaa akToB napanusyet obecnedeHne Toro obvema npas
n ceobon, Kotopbi 3akpenneH B KoHcTuTyumn. depepanbHbli 3akoH «0O6 obwmnx
npuHUMNax opraHm3aumm 3aKoHOAATENbHbIX (NnpeacTtaBUTENbHbIX) n
WUCMONHUTENbHbIX OpPraHoB rocyAapCTBEHHOM Bfactm cybbekToB PocCCHMMCKOM
depepaunmn» npeaycMmoTpen mepbl denepanbHOro BO3AENCTBUA HaA OpraHbl BNacTu
cybbvektoB ®depepaumm B CBA3NM C MNPUHATMEM HOPMATMBHO-MPABOBbIX aKTOB,
npoTmBopeyawnx denepasbHOMyY 3aKOHOAATENbCTBY WM Hapywawwmx npasa U
ceoboabl uyenoBeka M rpaxaaHuHa. OAHaAKO Takme Mepbl He coaepxaTtcs B
KoHcTuTyunmn  Poccuinckon  depepaumm, 4YTOo nopoamno Bonpoc 06  ux
KOHCTUTYUMOHHOCTW. Tlo 3anpocy [locyaapctBeHHoro CobpaHus (Mn  TyMeH)
Pecnybnukn Caxa (Skytusa) u Coseta Pecnybnukn NocygapcreeHHoro CoBeTa - Xaca



Pecnybnnkn Aabires gaHHbIin BOMpoc 6bln paccMoTpeH KOHCTUTYUMOHHbIM Cyaom
Poccuickon ®epepauun.

B TloctaHoBneHmn ot 4 anpena 2002 ropa N° 4-IN Cya cdopmynupoBan
NpaBoOBYl MO3MLUUIKD, COrNacHO KOTOpoM HeobXxoAMMOCTb aAeKBaTHbIX Mep
denepanbHOro BO3AenCcTBMS B uUenax  3awutbl KoHCTUTyumm  Poccuinckom
depepaumn, obecneyeHnss ee BbICWIEN OPUANYECKON CUMbl, BEPXOBEHCTBA W
NnpsAMOro AenCTBUS, a TaKXe BepXOBEHCTBA OCHOBAHHbIX Ha Hen denepanbHbIX
3aKOHOB Ha Bcen Tepputopum Poccuinckon depepaummn BbiTEKAET HEMNOCPEACTBEHHO
n3 KOHCTUTYUMM, B YACTHOCTU M3 3aKpersieHHbIX B HEeM OCHOB KOHCTUTYLMOHHOIO
cTpos Poccuinckon ®depepaumm Kak geMoKpaTuyeckoro denepaTtMBHOro npaBOBOro
rocypapcrea, oba3aHHoro obecneumsatb NpusHaHme, cobnogeHne n 3awmTy npas m
cBobos, eAMHCTBO CTaTyca JIMYHOCTU Ha Bcen Tepputopum Poccuinckon depepaumu,
a TakKXKe 3aWuTy APYTUX KOHCTUTYLMOHHbIX LEHHOCTEN, TakKuUX KakK CyBEpeHUTET U
rocyfapCTBeHHass UesoCTHOCTb Poccunckon ®depepaumm, €OUMHCTBO  CUCTEMb
rocyfapCTBeHHOW BacTW, pasrpaHuyeHue npegMeToB BeAEeHUS U MOJTHOMOYUN
mexay Poccuinckon ®depepaumen n ee cybbektamm, e€AMHCTBO SKOHOMUYECKOrO
npocTpaHcTBa, obecnevyeHne 060pOHbI CTpaHbl U 6e30MacHOCTH.

Kpome Toro, Cya ykasan, 4To MCxXoAs M3 KOHCTUTYUMOHHOW 0653aHHOCTM Mo
3awmnte KOHCTUTYUMN, BO3NIOXKEHHOM Kak Ha Poccuinckyto denepaunto, Tak U Ha ee
CcybbekToB, a TaKXe C Y4YeTOM KOHCTUTYUMOHHOro npuHumna degepanmsama W
BbITEKAOLWNX M3 HEro B3auMMHbIX MNpaB M o0b6s3aHHOCTEN deaepanbHbIX OpraHoB
rocyfAapCTBEHHOM BAacTM UM OpraHoOB roOCyAapCTBEHHOM Bnactu  cybbekToB
Poccuinckon ®depepaunn, HeobXoAMMOCTM MX COrnacoBaHHOW AeATEeNbHOCTU Mo
obecneyeHM0  COOTBETCTBUS  HOPMATUBHbLIX aKToB cybbekToB  Poccuinckon
depepaumn deaepanoHon KoHCcTUTYyumm mn denepanbHbiM 3akoHaM, deaepasnbHbIn
3aKkoHoZaTeslb  AO/DKEeH YCTaHOBUTb TaKOWM KOHTPOJIbHbIA  MexXaHW3M, KOTOpbIn
obecneumBan 6bl 3dpPEeKTUBHOE WUCMNOSIHEHME OpraHamMm rocyaapCTBEHHOW BNacTu
cybbekToB Poccunckonm depgepaumm MX KOHCTUTYUMOHHOW 06s13aHHOCTM cobntoaaTb
KoHcTuTyumnio Poccuiickon @®epepaunm u depepanbHble 3aKOHbl U He AOonycKaTb
NPUHATUSA NPOTMBOPEYaLUNX UM 3aKOHOB U MHbIX HOPMATMBHbIX akToB11.

B-TpeTbux, paspeweHne KOMMNETEeHUMOHHbIX CMNOpPOB MeXAy BbICLUMMW OpraHaMu
rocyaapcTtBeHHOM Bnactu Poccunckon depepaumm n ee CybbekToB, SABASIOLLMXCS
pPa3HOBMAHOCTbIO KOHMIUKTHbLIX CUTYaunun U, COOTBETCTBEHHO, B TOM UM MHOW Mepe
coumasnbHbIX Yrpo3 B cepe BNacTeOTHOWEHUN. 34eCb MOXXHO OTMEeTUTb, Hanpumep,
MocTtaHoBneHue KoHcTuTyumoHHoro Cyaa Poccuiickon @depepaunmm ot 1 aekabps
1999 roma no crnopy O KoMneTeHumn w™exay I[llpesumaeHtom PO wn CosBeToM
®epnepaumn OepepanvHoro CobpaHus PO no wu3gaHMIO akKTa O BpPEMEHHOM
OTCTpaHeHun FeHepanbHOro Npokypopa P® oT AO/MKHOCTU B CBA3M C BO36yXXAeHMEM
B OTHOLWEHMW Hero yrosoBHoro Aena. CuTyauusi, Npuv KOTOPOW BbICLIME OpraHbl
rocyfapCTBEHHOW BAaCTM HaxXoAMNNCb B KOHM/IMKTHOM COCTOSIHUW, MOrfa HeraTMBHO
CKa3aTbCs KaK Ha AeATeNbHOCTM AAHHbIX OpPraHoB, B TOM 4ucne npokypaTtypbl PO,
obecneumBalollen HaA30p 3@ 3aKOHHOCTbKO, YTO He MOr/I0 He OTpa3uTbCa Ha
3(PHEKTUBHOCTM ee AeATeNbHOCTU, TaK U MOBAMATb Ha OTHOweHue obuectBa K
rocyfapCTBeHHOW BJlacTW, Ha posepue K Hen rpaxaaH. KoHCTUTYUMOHHbIn Cya,
ncxoast U3 KOHCTUTYUMOHHO 3aKpersieHHbIX CTaTyCHbIX NoAHOMouun lNpe3ngeHTa w



CosBeta ®depepauuu, paspewnn AaHHbIA  COOp, MNOCTAHOBMB, UTO CMNOpHoe
MoOJIHOMOYME OTHOCUTCH K nNpeporatueam lpe3ngeHTa PO12.

B-ueTBepTbIX, KOHCTUTYULUMOHHOE WCTOJSIKOBAHME TMPaBOBbIX HOPM OTAENbHbIX
oTpacsien pOCCMIUCKOro 3aKoHOAATEeNbCTBa, 4UYTO 4BASETCS, B KOHEYHOM cYeTe,
cneumduyeckon hopmMor npaBoTBopyeckon aesatenbHOCcTU KoHcTuTyunoHHoro Cyaa,
HanpaBfEHHOM B TOM 4uC/iie Ha NpeoAosieHue MNpPOTUBOPEYUN Mexay YaCTHbIMU U
Ny6/IMYHBIMN MHTEpecaMn, Tak KakK C MOMOLUbI KOHCTUTYLMOHHOIO MCTOJSIKOBAHUS:
a) NpeononeBaeTcsl KOMIM3nNa Mexay HEeCKOSIbKMMKM HOpMaMu nyTeM noucka 6anaHca
coAepXXawmxcss B HUX KOHKYPUPYKOLMUX  KOHCTUTYUMOHHbIX LUeHHocTen; 6)
BbISIBNSIIOTCS CUCTEMHbIE, Mepapxmyeckme CBSA3M M 3aBUCUMOCTU MexXAy OTAeNbHbIMU
HOpPMaMM MpPaBOBbIX UHCTUTYTOB COLMANbHOW 3aWMnTbl; B) YTOYHAETCH HOpMaTUBHOE
cogep)XaHue TOWM MM MHOW CTaTbM 3aKOHa; ) MpuaaeTcs HOBOE, COBpPEMEHHOe
cogep)XaHne HopMe «A0KOHCTUTYLMOHHOro» 3aKoHa M T.A4.

B-naTtbix, KOHCTUTYLMOHHAas KOppeKTMpoBKa CNOXMUBLUENCS
npaBoNpuUMEHUTENbHOMN NMPaKTUKMK, KoTopas npunaana (MoxeT  npuaaTb)
HEKOHCTUTYLMOHHbIM CMbIC/T HOPpMaM TeKyLlero 3aKkoHoAaTeNbCTBa M HA OCHOBE 4Yero
BO3MOXHO BO3HMKHOBEHWE Ppas/IM4HOro poaa NpoTUBOpPEYUM U KOHQIUKTOB
counmanbHoro wun (unu) nMpaBoOBOro Xxapaktepa. Tak, B Aene o0 nposepke
KOHCTUTYUMOHHOCTM NYHKTa 2 ctatbn 5 depepanbHoro 3akoHa «O npokypaTtype
Poccuinckon depepaunm» B cBa3M € xanobon b.A.KexmaHa KOHCTUTYUMOHHbIN CyAa
KOHCTaTUpOBas, 4YTO Ha3BaHHOMY T[OJIOXKEHUKD 3aKoHa, COrflacCHO KOTOpPOMY
NMpoKypop W cnepgosaTtesb He 06s3aHbl NpeaocTaBnAaTb KOMY 6bl TO HM 6blL10 AN
O3HaKOMJIEHUSI HaxoasWwmnecsi B X Npon3BOACTBE MaTepuanbl MHa4ve, Kak B cay4asx
U nopsake, npeaycMoTpeHHbiX deaepasibHbiM 3aKOHOA4ATENbCTBOM, B OTCYTCTBME
3aKpenfieHHbIX 3aKOHOM OCHOBaHWMN, NPU HaAMYMK KOTOPbIX OpraHbl NpPOKypaTypbl
BNpaBe oOTKas3aTb rpaXA4aHWHYy B O3HAKOMJIEHMM C  HenocpeacTBEHHO
3aTparMearwmMMmn ero npasa wu csBoboabl MaTepuanaMu HAA30PHbIX MNPOBEPOK,
NpaBoONpPUMEHNTENIbHON MNPAaKTUKOW MpuUAaeTCcs TaKOW CMbIC/, KOTOpPbIM MUCKAYaeT
BO3MOXHOCTb MPOBEPKN B CyAebHOM nopsiake 3aKOHHOCTM camoro oTtkasa. Cya,
KOpPPEKTUPYS  MNpPaBOMPUMEHUTENbHYKD  MNpPaKTUKY, YKasan, 4JTO  MNOCKOJIbKY
3aKOHOAATEe/IbHO He  3aKperuvieHbl HWM  CPOKW, HW npoueaypbl NpPOBEpoOK,
OCyLleCTBNSIEMbIX OpraHamMm nNpoKypaTypbl B Nopsake Haa3opa, 3awuTa
HernocpeaCTBEHHO 3aTparMBaeMbliX TakuMMU MNpoBepKaMu npaB rpaxaaH Ttem 6onee
AO/IKHa peanbHO obecneumBaTbCa npaBocyaveM. MHadye HapyllaeTcss He TOoNbKOo
KOHCTUTYUMOHHOE MpaBO Ha AOCTyn K MHdopMaumm, HO U KOHCTUTYUMOHHOE MpaBo
Ha cynebHyl 3aWMUTy, a TakXe He BbINoJHAeTCa 0653aHHOCTb rocyAapcTBa
cnepoBaTb YyCTaHoBsieHHbIM  KoHcTuTtyumenm Poccuinckon depepaumn  uUensam U
TpeboBaHMSAM Npu BBEAEHMM BO3MOXHbLIX OrpaHUYEHUN KOHCTUTYLMOHHbIX MNpaB M
cesoboal3.

B-wecTbix, BblpaboTka Ha OCHOBE  pa3peleHHbIX KOHKPETHbIX  Aen
pekoMeHAauMn 3aKoHOoZaTeNto Mo COBEPLUIEHCTBOBAHUIO MPaBOBOro peryampoBaHus
B COOTBETCTBYHOWUX KOHMIMKTHbIX cdhepax. Hanpumep, B [lMoctaHoBNeHun oOT 5
umonsa 2001 roga no peny O npoBepkKe KOHCTUTYUMOHHOCTU TMOCTaHOB/EHMUS
FlocypnapctBeHHOM [OyMbl oT 28 wuwoHa 2000 roga "O BHeCEHUMUM U3MEHEHUS B
noctaHosneHmne [ocygapctBeHHoOW [AyMbl ®eapepanbHoro CobpaHusa Poccminckon



®enepaumm "O6 o0b6bsABNEHMM AaMHUCTUM B CBA3M C 55-netmem lMobeabl B Benukown
OTeyectBeHHOM BOMHe 1941 - 1945 ropoB" KOHCTUTYUMOHHbLIN Cya W3M0XUN
NnpaBoOBYO MNO3MLUUIO, B COOTBETCTBUKN C KOTOpOoM [ocyaapcTtBeHHas [lyMa Poccmimnckom
depepaummn, pewas Bonpoc 06 aMHUCTUN, HE MOXET BbIXOAUTb 3@ KOHCTUTYLMOHHO
obycnoBneHHble npefenbl  MNpPeAoCTaB/IEHHOr0 el LWWMPOKOro  YCMOTpEeHwus,
onpepensieMmble npexae Bcero obwenpaBoBbiIMM MNpUHUMMNAMKU, 0b6g3aTesibHbIMU B
AEeMOKpPATNYECKOM obuwiecTBe. OaHOBpEeMEeHHO 6binn COOpMYNNpPOBaHbI
peKkoMeHAauMn 3akoHoAaTeslto, KOTOPbIMM eMy cneayeT pyKOBOACTBOBATbCSA Mpu
NMPUHATUM  COOTBETCTBYKOLWEro akrta. Tak, YCI0BMA aMHUCTUM  HEe  MOryT
dopmynupoBaTbCa TakmMm o6bpa3oM, 4TObbl MMM A0MNYyCKanoCb MNPOU3BOJIbHOE ee
npuMmeHeHune. He [O0/MKHbI M34aBaTbCs aKTbl, U3MeHsWwme ycnoBusi ob6bsBIEHHON
AMHUCTUM B XYALWY AN aMHUCTUPYEMbIX ML, CTOPOHY, MOCKOJIbKY 3TO He TOJIbKO
NPOTMBOPEYUT 3anpeTy yXyawaTb MOSIOXEHUe rpaxAaaHnHa B cdepe YyronoBHOMU
OTBETCTBEHHOCTU U OTObIBAHMSA HaKasaHUSA MNPUHATMEM HOBOIMO akKTa, HO M He
cornacyeTcs C nNpMpoAon aMHUCTUKM B KadecCcTBe aKTa MUAOCTU U C KOHCTUTYLMOHHOM
OTBETCTBEHHOCTbIO FrOCyAapCTBEHHOM BfacTu. cxoas n3 3Tonm OTBETCTBEHHOCTU, Npu
npoBeAeHUn aMHUCTUM  AOJ/DKHbl  y4uTbiBaTbCsd UM obecneymBaTbCa  3a4auun
pecounanmsaumm aMmHUCTUPYEMbIX UL, MOCKOJSIbKY MHade MOryT 6biTb NMOCTaBneHbl
noa yrposy MuHTepecbl CTabu/ibHOro NpPaBoOBOro nopsiaka WM OCyLecTB/ieHUs npas
rpa)kaaH B eMoKpaTuyeckoMm obuecTteel4s.

KOHCTUTYUMOHHOMY Cyay NpuHaANeXxuT rNaBeHCTBYHOWAs pofib B CO34aHUU WU
YKpenaeHun rpuamyeckoro d@yHaAaMeHTa npaBoOBOro rocyfapcrea, OH CBOWMMU
peleHnsIMn CcoaencTByeT pas3BUTUIO W COBEPLUEHCTBOBAHUIO BCEX OCHOBHbIX
oTpacnen npasa. Cya opueHTUpyeT 3aKoHoAaTens, Korga B CBOMX peLleHunsax
obpawaetcsa kK nanatam Q®epepanbHoro CobpaHma C pekOMeHAAUWsIMWU YCTpPaHUTb
BO3HMKWWA B npase npoben, npeofoneTb NpaBoOBYK KOMAAM3UIO MU T.MN. DTUM OH
cnocobcTByeT BbipaboTke napslaMeHTOM HOBbIX MPaBOBbIX HOPM, KOTOPbIE B MOJSIHOM
Mepe oTBe4yanu 6bl TpeboBaHMAM KOHCTUTYUMM, cnocobcTBOBann Obl paspelleHunto
couManbHbIX KOHMMKTOB W, TakuMm obpas3oMm, ycumnmeanu 6bl KOHCTUTYLMOHHYHO
6e3onacHOCTb B 0buwecTse 1 rocyaapcrse.

B pamMkax COOTBETCTBYKOLMX HarnpaBneHUn peatenbHoCTn KOHCTUTYLMOHHOIMo
Cyna obecneumBaeTca CBOEro poAa KOHCTUTYUMOHanM3auumsa oTpacnen TeKywero
3aKoHOAaTesNbCTBa " NpaBoONpUMEHNTENbHOM NPaKTUKN. Mocpeacrtsom
KOHCTUTYLUMOHHOIo MNpaBoOCyAus KOHCTUTYUMOHHbIE MONOXeHns Hambonee obuwiero
xapaktepa (cywecTBylowme B Buae NPUHUMMNOB, OCHOB W T.M.) KakK Obl
TpaHCchoOpMUpYOTCS B crneundunyeckme HOpMaTUBHO-NpaBoBble  TpeboBaHMS
counmanbHOM  OeUCTBUTENIbHOCTK, npuobpeTaldoT XapakTep  KOHCTUTYLMOHHbIX
nMnepatmeos nNpu  GHOPMUPOBAHUM  HOPUAMYECKMX MexaHU3MOB obecneyeHus
6e3onacHoOCTM NYHOCTUK, obLwecTBa M rocyaapcTaa.

KOHCTUTYUMOHHasa 6e30nacHOCTb M eCcTb peanibHad ocHoBa 6anaHca Mmexay
ny6/IMYHBIMM M 4YacCTHbIMM  UHTepecaMn. [Ona [oCcTuXKeHUa Takoro 6anaHca
KoHCTUTYyunen npenycMOTpeHbl CaMble pas/inyHble MeXaHWU3Mbl U MHCTUTYLUMOHHbIE
cpeacTBa paspeleHmns 06w ecTBeHHbIX NpoTUBOpEeYmnii n KOH(NNKTOB,
rapaHTUpoOBaHUA COCTOSHUA 3awuieHHoCcTU. Cpean HUX MOXHO BblAENUTb [ABE
OCHOBHble pPa3HOBMAHOCTU: a) YHMBEpCasibHble WMHCTUTYTbl, KOTOpble MOryT ObITb



NCNONb30BaHbl AN pa3pelieHns nobbiX couuanbHbIX MPOTUBOPEYNii, KOHMINKTOB
n, TakmMm o6pa3oM, uMewwme BceobbeMaolwee 3HAYEeHWEe C TOYUYKU 3peHus
rapaHTUpPOBaHMSA KOHCTUTYLUMOHHOM 6e3onacHoCcTM B obuiectBe M rocyaapcrtee; 6)
cneuvanbHble  WHCTUTYTbl, UMEKLWMe KOHKpPETHO-LeNneBoe HasHavyeHne An4
paspelleHns coumanbHbIX NPOTUBOPEYnin U KOHMINKTOB.

K cneumanbHbiM OTHOCSITCA, HanNpuMep, WHCTUTYTbl MNPE3NAEHTCKOr0 BETO
(ct.107), HepoBepusa [lpaButenbctBy (CT.117) WAW UHCTUTYTbl 3KOHOMMYECKOW
KOHKypeHummn (4.1 c1.8, 4.2 c1.34), netunumn (cT.33), wHAMBUAYANbHbIX W
KONNEeKTUBHbIX TpyAOBbIX CNOpPOB, BK/AOYas npaBo Ha 3abactoBky (4.4 cT.37),
cynebHoro o6xanoBaHWsa peweHun U AEeNCTBUA OpraHoB rocyaapCTBEHHOW W
MYHULUMNANbHON BNacTu, obwecTBeHHbIX 06beAMHEHUN U AO0JIHKHOCTHbLIX nuy (4.2
CT.46) n 1.4.

K yHuMBepcasbHbIM MWHCTUTYTaM paspelleHns coumanbHbiX MPOTUBOPEYNN W
obecneyeHnss KOHCTUTYLUMOHHOW 6e30MacHOCTM OTHOCATCS, HampuMep, WHCTUTYTbI
pasgeneHnss Bnacrtem - no ropumsoHTanu (ct.10) m Beptukanm (cT.cT.11,12),
MOSINTUYECKOr0O WU MAEO0NOrMYecKoro MHoroobpasmsi, MHoronapTumHoctn (cT.13),
SKOHOMMYECKOro nJpanm3Ma, MHOXeCTBEHHOCTM ¢opMm cobcTBeHHoCcTM (CT.8),
denepanmama (CT.5), UENOCTHOCTU N HEMNPUKOCHOBEHHOCTU TEPPUTOPUMN POCCUMINCKOM
®epepaummn (4.3 cT.4), BepxoBeHcTBa KoHCcTUTYuum Poccuinckon Odepgepaumun wu
denepanbHbiX 3aKoHOB (4.2 cT.4, 4.1 cT.15), KOTOpbLIE CAMMM CBOMM HOPMATMUBHO-
NpaBoOBbIM COAEpPXXaHWEM COPUEHTUPOBaHbl Ha MHOMOBEKTOPHOE perynsaTuBHOe
BO34ENCTBMNE N, COOTBETCTBEHHO, Ha BbIsSIBJIeHNE N AOCTMXEeHUe GanaHca pas3InyHbIX
WHTEPECOB N HECOBMNAAALWNX KOHCTUTYLMOHHBIX LLEHHOCTEN.

OcobbiM  yHMBEpCANbHbIM  WHCTUTYTOM rapaHTUPOBAHUS  KOHCTUTYLMOHHOWM
6e3onacHoCcTn gaBnsdeTca cyaebHO-KOHCTUTYLUMOHHbIM KOHTPOSb, MNpeacTaB/ieHHbIN
aeatenbHocTblo  KoHCcTUTyumoHHoro Cypa P®, a Takxe KOHCTUTYLMOHHbIX
(ycTtaBHbIX) cyaoB cybbekToB PO.

Takmm o6bpasoMm, KoHCTUTYyuuss - npu BCE€M KOCMOMOSIUTUYHOCTU [AHHOro
MOHATMSA, KaK M caMoro no cebe TepMmmHa constitutio - npeacrasnseT cobon sBneHmne
KOHKPETHO-UCTOpUYECKOe, COUMOKYNbTYPHOE U yXXe B 3TOM CMbIC/lIe OHa COCTaBnseT
MPOYHYIO HOPMATMBHO-NPABOBYK OCHOBY obecnevyeHuns opuanyeckom 6e3onacHoOCTm
TNYHOCTM, obuiecTBa, rocyaapcrsa. Mpouecc rny6okux NCTOPUYECKNX
npeobpa3oBaHU, COMNPOBOXAABLUMA POCCUMIO HA BCEM MPOTSXEHUU BblpaboTKH,
NPUHATMA WU B nocneaywuwem - 10-netHero nepuoga aencremsa KoHcTutyumm 1993
roga, BblABUraeT Ha nepeaHun nnaH mccneposaHme KOHCTUTYUMM KakK AOKYMeHTa,
BNMuTaewero B cebss BCIO ramMmy cCouMasibHbIX OTHOLWEHUM W MpPOTUBOpPEYnin B
YCNOBUAX MOJIMTUYECKMX W IKOHOMMYECKMX npeobpas3oBaHMii M MPU3BAHHOTIO
KOHCTUTYUMOHHO-MpPaBOBbIMM  CpeacTBaMu,  CNocobCcTBOBaTb, KakK  peasibHO
AENCTBYIOWNI, paboTalowmin aKkT, pa3peLlleHnto COOTBETCTBYOWMX NPOTMBOPEYNINA Ha
KauyeCTBEHHO HOBbIX HarpaB/ieHNAX COUMASIbHO-3KOHOMWMYECKOrO M MOIMTUYECKOro
pa3BuTuUS  poccunckoro obuwectBa UM rocyaapctea. B Haubonee nosiHOM,
KOHUEHTPUPOBAHHOM BuAe COOTBETCTBYHOLWME XapaKTepucTmkn KoHCTUTyummn Poccum
NposIBNSAKOTCS B MexaHu3Max obecneyveHns 6anaHca Bnactm n csoboabl, Ny6ANYHBIX
N YaCTHbIX NHTEPECOB, IOPUANYECKON 3aLlNTbl IMYHOCTU, obLlecTBa 1 rocyaapcraa.



The Constitutional Court of Russia as the gurrantee of constitutional
security of a person, society and state.

N. S. Bondar
Judge of the Constitutional Court of RF

Summary

The author ponts out some fundamental aspects of the problems of the
constitutional justice, especially paying attention at the following questions:

- constitution as normative-legal basis,

- constitutional - legal contents of the essence of "security” as constitutional
category,

- the national interest as the integral reflexion of the model of the security of
Russia,

- human rights as the factor of security of Russia. At the same time the human
rights are dealt as the main characteristics of the fundamental basis of the society
and state, and its constitutional system,

- interrelation and interdependence of concepts of the "strong state” and "free
individual”, correlation of individualism and collectivism, equality and freedom,

- the decisions of CC RF as the normative basis guaranteed by the constitutional
security.

LATVIA



Latvia’s law and practice on the conflicts of fundamental rights in a
pluralistic society™

Prohibition of discrimination against freedom of religion and expression

In Latvia, one of the recent cases underlying the clash between the prohibition
of discrimination and the freedom of expression arouse in connection with election
campaign organized by one of the political parties standing for the Latvian
Parliament’s elections in 2002.

Several months before the Parliament’s elections the political party in question
submitted its election advertisement to be broadcast, inter alia, on the Latvian
Television. The advertisement described the following situation: dark-skinned man
dressed in the uniform of a Latvian soldier is on guard duty in front of the
Monument of Freedom. Then there follows the episode, in which dark- skinned man
dressed in Latvian national costume kisses white-skinned Latvian woman, also
dressed in Latvian national costume. In the background of both episodes one can
hear a voice saying: "Today - Latvian soldier, tomorrow -may be your son-in-law".
After that sound, on the screen appears the following text: "The Freedom party is
warning! Already during the nearest ten years 20 million economic refugees from
Asia and Africa will seek an asylum in the Member States of the European Union.
How many of them will choose Latvia as a place of their residence? Are you safe for
your employment? The Freedom party is warning!"

As a result of this advertisement two court proceedings against the political
party at issue were initiated in Latvian courts. First of them was initiated by two
dark-skinned men who performed the roles of dark-skinned men in the
advertisement, requesting the political party to compensate for slanderous
statement. The second court proceedings arouse as a result of the claim submitted
by a dark- skinned man married with white-skinned Latvian and living permanently
in Latvia, claiming the court to declare that the advertisement in question incites to
racial hatred and racial discrimination. and to compensate him for slanderous
statement given in the advertisement.

In both cases the court found that "the advertisement is to be considered as
discriminating a person on the basis of race, which is contrary to the rules
established by the Imitational Convention on the Elimination of All Forms of Racial
Discrimination and the International Covenant on Civil and Political Rights”. In
substantiating the above conclusion the court established that "the advertisement
distincts dark-skinned and white-skinned residents living in Latvia, [as well as the
advertisement] expresses an idea that marriages between those people are not
welcomed, in such a way the advertisement provides distinction based on race vis-
a-vis one’s right to establish a family and to reside in Latvia. According to the
definition of the term "racial discrimination" provided in Article I, para. | of the
International Convention on the Elimination of All Forms of Racial Discrimination.
such distinction is to be considered as discrimination. No doubts exist as to the fact
that the advertisement expresses an idea saying that inflow of other races in Latvia



iIs not welcomed, thus promoting incitement to racial discrimination and racial
hatred in Latvia". In both cases the court awarded non- pecuniary compensation.

Human rights claims and equal access to similar facilities

The following cases will point out some of the human rights claims brought in
Latvia by minorities/other persons demanding equal access to similar facilities:

1.

|. Minorities living in Latvia claim that education reform to be introduced by the
Latvian authorities as from | September 2004 in public schools will deprive those
minorities of their right to receive instruction in their minority language.

In order to answer as to whether education reform in Latvia will in fact deprive
minorities of their right to receive instruction in their minority language, a short
summary on the necessity of education reform in Latvia as well as on the changes
introduced by this reform with respect to public minority schools is given below.

Necessity of education reform in Latvia

In 1991, when Latvia regained its independence, it also inherited two school
systems with different languages and different contents, i.e., a Latvian school
system and Russian one. Most of the schoolteachers working in Russian schools did
not speak Latvian as late as 1995; they were dependent of the information provided
by the Russian language media only. Even more, under the roof of the Russian
school system were also the other meanwhile russified minorities in Latvia -
Ukrainians, Poles, Jews, Belorussians and others. This was unacceptable for Latvian
state, which wanted to become a western-oriented democracy. The new political
situation in Latvia demanded a new unified and democratic education system,
which would provide an opportunity to learn Latvian language as well as
corresponding minority language and culture, thus guaranteeing equal rights and
opportunities in labour market and promoting social harmony and development.

Changes introduced by education reform

In Latvia, the education reform is being gradually introduced with a
corresponding transition period. The reform was launched in 1995 by requiring the
minority schools to teach 2 subjects in Latvian in grades I-9 and 3 subjects -in
grades 10-12. The schools were entitled to decide individually as to what subjects
should be taught in Latvian. Simultaneously, the National Programmed for Latvian
Language Training was developed to offer the non-Latvian pedagogues the training
on the Latvian language in order to raise the teaching skills of minority
schoolteachers and to develop new teaching materials.

As from | September 2004, in state and self-government secondary schools not
less than five subjects (Latvian language and literature are not among them) are to
be taught in Latvian as of grade 10. It means that comparing to the existing
situation in secondary schools, the number of subjects to be taught in Latvian in a
secondary school as from | September 2004 will be increased by two subjects only.
In addition, schools will be entitled to choose individually as to what subjects should
be taught in Latvian. According to the analysis conducted by the Latvian Ministry of
Education and Science, upon implementation of education reform the proportion of
subjects taught in a minority language will decrease from 48%, as it is today, to
40% only. It should be noted, however, that schools are given transitional period



until 2007 to implement this requirement. In addition, in the academic year
2004/2005 in the grades Il and 12 and in the academic year 2005/2006 in the grade
12 only three subjects is required to be taught in Latvian, thus giving schools
additional time in order to prepare itself to teaching in Latvian starting with the
academic year 2007/2008. It means that the requirement to teach not less than
five subjects in Latvian in secondary schools will enter into force entirely only as
from | September 2007, when children who started schooling in two languages in
1999 will reach the IO th grade.

In choosing individually as to what subjects should be taught in Latvian, schools
shall take into account that in the academic year 2007/2008, "the content of state
exams [will be] in Latvian". THe formulation "the content of state exams is in
Latvian” was chosen to allow some flexibility when implementation this requirement
in practice. For example, although the content of state exam is in Latvian, a
schoolchildren have the right to choose the language of a reply (Latvian or any of
the minority languages). At the same time, until 2007, the Ministry of Education
and Science will monitor the choice and use of languages for passing exams in
minority schools.

2.

Until 5 June 2003, a highly voiced Human rights claim on the part of both
minorities and the society at large was the restriction introduced in the
Broadcasting Law establishing the proportion of programs to be broadcast in foreign
languages within twenty four hours. According to the provision at issue, a
broadcaster was allowed to broadcast in a language other than Latvian no more
than 25% of the total air time within twenty four hours. The provision at issue,
however, was not applicable to the state financed broadcasters - the Latvian
Television and the Latvian radio, satellite and cable broadcasters.

The constitutionality of this restriction was put under consideration before the
Constitutional Court by a group of deputies elected in the Parliament in 2002. On 5
June 2003 the Constitutional Court declared the restriction at issue
unconstitutional, since the proportion of the use of foreign languages set forth in
the Law restricted one’s right to freedom of expression in a way which was not
necessary and proportionate in a democratic society .As to the reasoning provided
in the decision, the Constitutional Court acknowledged that the restriction has
legitimate aims. In establishing those legitimate aims the Constitutional Court
referred to the status of Latvian language in Latvia as well as to the necessity to
further integration of society and to secure harmonious functioning of the society
by increasing the influence of Latvian language. As to whether the restriction had a
pressing social need, the Constitutional Court answered in the negative, finding that
the implementation of the challenged provision has neither furthered more
extensive use of Latvian language in the society nor advanced the process of
integration. To the contrary, the Constitutional Court established that because of
the restriction in question, for example, Russian speaking residents having no
fluency in Latvian prefer to watch Russian television channels instead of those
providing by local broadcasters. As to the necessity to enlarge the influence of
Latvian language in the electronic mass media, the Constitutional Court invited the



law-makers to choose the means which do not create disproportionate restrictions
on the right to freedom of expression, for example, when granting broadcasting
licenses to the private broadcasting organizations the law-maker might set the
number of companies allowed to broadcast in foreign languages or the number of
broadcast programs furthering public integration, etc.

The above decision in English can be found in the home page of the Latvian
Constitutional Court in the internet: http://www.satv.tiesa.gov.lv

3.

The spelling of names and surnames in personal identification documents
(passports) is another issue raised by, inter alia, minorities living in Latvia.

According to the Latvian law, one’s name and surname is to be written in a
passport in accordance with the orthography norms of Latvian language, using
solely the letters of the alphabet of the Latvian literary language. In addition, all
names and surnames ( except those which are not declinable) shall have a
termination that accords to the system of nouns and proper nouns of Latvian
language, as well as that accords to their gender in feminine or masculine. It should
also be noted that the Government (the Cabinet of Ministers) has adopted specific
Regulations governing the spelling and usage of personal names of a foreign origin
in Latvian language. Upon one’s request an original form of one’s name and
surname is written in the second principal data page of a passport.

The conformity of the conversion of a surname of foreign origin into a surname
written in Latvian language with one’s right to private life was considered by the
Latvian Constitutional Court at the end of 200l. The constitutional claim was
brought by a woman having Latvian citizenship who upon marrying a German chose
to have his surname (Mentzen) as her family name, but who was having a passport
with the surname Mencena. Thus, she complained of disproportionate and
unnecessary interference into her private life by (I) converting grapheme tz in
German to the grapheme c for a personal name to be written in Latvian; and by (2)
adding a termination at the end according to the gender in feminine.

The Constitutional Court concluded that in principle the conversion of a surname
of foreign origin to be written in a passport in Latvian language does not interfere
into one’s private life in disproportionate and unnecessary manner and thus is in
conformity with the Constitution. At the same time the Constitutional Court
declared null and void the provision requiring an original form of one’s name and
surname to be written in the section "special remarks’. (page 14) of a passport upon
one’s request and instead requested the Government to provide that upon one’s
request an original form of one’s personal name is written in the principal data page
of a passport. The decision in English can be found in the home page of the Latvian
Constitutional Court in the internet: http://www.satv.tiesa.gov.lv

The case of Mrs. Mentzen is now pending before the European Court of Human
Rights in Strasbourg (Mentzen V. Latvia). In addition, the case Kuharec V. Latvia
raising the issue of spelling of the surname of Ukrainian origin in the passport of
Latvian non-citizen is also pending before the Court in Strasbourg. So far, no
admissibility decisions have been adopted in either of cases.

4.



Under the Latvian law women and men of marriageable age are entitled to
conclude their marriage in a church. However, for a marriage concluded in a church
to have the force of law, it shall be concluded by a priest representing one of eight
religions specified in the law: Lutheran, catholic, orthodox, old-believer, Methodist,
Baptist, Adventist of the seventh day, or Judaist.

5.

In recent years the proposal has been submitted both before the Cabinet of
Ministers and the Parliament to introduce a religious day - orthodox Christmas - as
national free day. The proposal was rejected.

6.

The draft Law on the Execution of Arrest and Detention, now pending before the
Parliament, provides a detainee with the right to ask to invite a priest of his/her
confession. If introduced, this provision will be a novelty, since the Law now in force
does not explicitly provide a detainee with such right. Now, a detainee is allowed to
meet with a priest of his/her confession under the procedure applicable to meetings
with relatives or other persons (once in a month on the basis of a permission issued
by a prosecutor or a judge).

Participation of immigrants and minorities in the public sector and in the field of
education

In Latvia, in @ number of cases one’s right to participate in the public sector
depends on whether a person holds the citizenship of Latvia. The following cases
can be mentioned:

- the right to vote the Parliament and the self-government is reserved solely for
persons having the citizenship of Latvia;

- one of the pre-conditions to form a political party is to be not less than 200
founders having the citizenship of Latvia;

- the right to work in certain professions is reserved solely for persons having
the citizenship of Latvia (public officials, notaries, advocates, detectives, firemen,
security guards, etc.).

Participation of immigrants and minorities in the public sector in Latvia may also
in some extent be restricted because of the requirement to have a certain level of
proficiency in Latvian language to candidate for and to be appointed in the post
within the public sector. For example, the requirement to have the highest level of
proficiency in Latvian language is imposed for a person candidating in the
Parliament’s or a self-government’s elections (see the judgement of the European
Court of Human Rights of 9 April 2002 in the case "Podkolzina v. Latvia", as well as
see the concluding observations given by the United Nations Human Rights
Committee on 27 July 200l in the case "Ighatane v. Latvia").

In addition, the law also lists professions on the private sector that require
Latvian language knowledge. The list is brief and contains 34 categories, all of
which can be termed as proportionate and falling within a legitimate public interest
(public health, public safety, public order). The list includes various health care
professionals, guards and security related professions, as well as notaries and
sworn advocates.



3akoHoAaTeNnbCTBO M NpaKTUKa JlaTBMM O pa3pelleHnn KOH(PIMKTOB
OCHOBHbIX NpaB B MNJIIOPasZIMCTUYECKOM obulecTBe*

Pe3omMe

MNpeacraBneHHas NpakTUKa M 3aKOHOAATENbCTBO, B YAaCTHOCTU, OTHOCATCS:

- K pa3pelleHnto KOHMPAVMKTOB Mexay NpaBaMu Ha 3anpelieHne AUCKpUMmnHaumm,
cBoboabl coBeCcTn 1 cBob6oAHOE CaMOBbIpaxeHue;

- K MpeAoCTaBNEHNIO PaBHbIX BO3MOXHOCTEN MEHbLLUMHCTBAM;

- K Y4aCTMIO MEHbLUMHCTB B 06WEeCcTBEHHOM cekTope 1 B cepe obpasoBaHus.

B 4yacTtHoCTW, npeacTaBneH KOHMAWKT MexXAay MpUHUMMAOM  3anpelleHuns
AVCKPpUMMHAUMM M NpaBoOM Ha cBob6oagHOEe CaMOBbIpa)XeHWe, BO3HUKLLUWMA B CBA3WU C
npeaBblbOpHON peknaMon B xo4e rnapnameHTckux Bbibopos B Jlateum B 2002r.

B aton pekname T[aptua cBoboabl Tpe3BoHuna 06 yBennyeHUM yucna
yepHoOKOoXero HaceneHums B JlatBun. KOHMAMKT, BO3HUKLWIMA MexAay MPUHLMNOM
3anpeweHns AUCKPMMMHAUMM M NpaBoM Ha cBo6OoAHOE CaMOBbIpaXeHue,
BHYTPUIroCyAapCTBEHHbIMM CcyaaMun 6bis1 paspelueH B NoOAb3y NpuUHUMMNA 3anpeLeHmns
AVCKPpUMUHAUNN.

B KoHTekcTe obecrneyeHus paBHbIX BO3MOXHOCTEW A/ MEeHbLWHCTB B JlaTBumn
Ba)XXHO CO34aHMe HOBOM AeMokpaTuyeckon obpa3oBaTesibHOM CUCTEMbI, KOTOpas
obecneynT M3yyeHume Kak NaTbIWCKOro A3blka, Tak U BO3MOXHOCTb U3y4YeHUs S3bIKOB
N KYNbTYp COOTBETCTBYIOLWMX MEHbLUNHCTB.

MpeactasneHa npakTuka KoHcTutyumoHHoro Cyaa no 3awmTe npaB MEeHbLUMHCTB.
B u4actHocT, KOHCTUTYUMOHHbIM Cya npu3Han HEKOHCTUTYUMOHHbIM 3aKOH O
BeWaHMn, B KOTOPOM 3aKpernsjieHO, 4YTO BEellaHWs, 03BYYEHHble He Ha NaTbIWCKOM
A3blKe, He A0/MKHbI NpeBocxoanTb 25% obuwero o6beMa BelaHNN B Te4HeHne AHS.

YTO KacaeTcs yyacTMs MEHbLLUMHCTB B 06LLECTBEHHOM CEKTOope, TO Takoe y4dacTtue
B JlaTBUM MOXET B HEKOTOpPOM CTeneHW OrpaHuuynTbCs TeM TpeboBaHWEM 3HaHUSA
NaTbIWCKOro s3blka, KOTOpOoe MpeAoCTaBNseTCs KaHAuAaTaM AN Ha3HadeHus uam
n3bpaHnsa Ha rocygapCTBEHHbIE AO/HKHOCTMW.

ROMANIA



Romania’s law and practice on the conflicts of fundamental rights in a
pluralistic society™

Legal and institutional framework anti-discrimination

Romania is one of the first East European countries to possess a general
regulation against discrimination, as a result of the adoption of the Governmental
Ordinance # 13712000 with regard to the prevention and sanctioning of the forms
of discrimination. The document was validated by the Parliament (Article # 481
2002). The new regulation approximates Romanian legislation with Council
Directive 2000143IEC of 2000 implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin and Council Directive
2000N81EC of 2000 establishing a general framework for equal treatment in
employment and occupation. Focusing on implementation is the issue to be further
dealt with.

The definition of discrimination as included in Article 2 of the Ordinance 137:

Discrimination refers to any difference, exclusion, restriction or preference
based on race, nationality, ethnicity, language, religion, social status, beliefs, sex or
sexual orientation, belonging to a disfavoured category or any other criteria, aiming
to or resulting in a restriction or prevention of the equal recognition, use or exercise
of human rights and fundamental freedoms in the political/, economic, social and
cultural field or in any other fields of pubic life.

G.0. #13712000 on preventing and sanctioning all forms of discrimination
provided the setting up of the National Council for Combating Discrimination. The
National Council for Combating Discrimination will be an administrative structure of
central public authority and will have the role to implement the principle of equal
treatment between persons as stipulated by the Romanian Constitution, and will be
the monitoring agent of contraventions defined By G.O. #13712000.

In 2001 the National Council for Combating Discrimination was set up as a
specialized body to implement the new regulations (funds earmarked from the
State Budget). The Council also performs the following duties:

Elaborates and implements a national plan to combat discrimination;

Proposes the establishment, under the law of certain actions or special
measures for the protection of the disadvantaged persons and categories;

Co-operates with pubic authorities, with similar foreign organizations and with
NGOs in order to prevent. sanction and eliminate all forms of discrimination;

Elaborates studies and researches.

Since 2002 Romania has become a part in the Community Action Programme to
Combat Discrimination (2001-2006). The payment of the annual contribution
provided access to the specific activities. For the first year in the Programme,
Romania has organized a conference at European level on good practices in the
field of anti - discrimination policies (Bucharest, May 2003).

Freedom of religion



After the 1989 revolution the legal framework, where religious cults carried on
their activities, was radically modified by the 1991 Constitution, which states equal
rights for citizens, regardless of their religious beliefs (art. 4, paragraph 2nd).The
main principles for a normal course of the religious life are mentioned; religious
cults are free to express and organize themselves according to their own statutes,
are autonomous from the state and benefit from its support. Religious assistance in
the army, in hospitals, in prisons and in orphanages is facilitated (art.29).
Moreover, the Constitution stipulates that it is the state’s obligation to ensure
freedom of religious education, according to the specific demands of each cult. Also,
in the public school sector religious teaching is organized and guaranteed by law.

The Constitution also stipulates the possibility of an alterative utilitarian service
for citizens who, for religious reasons, refuse to carry on military service. These
categories of citizens can use their mother tongue in confessional activities, in
administration and education. There is no other law of religious cults to explicitly
abrogate the Decree-Law # 17711948 regarding general regime of religious cults.
The general framework of practicing religious freedom stated by the Constitution
will be developed and detailed by the next "Law for the general regime of the cults
and for practicing religious freedom®.

The Ministry of Culture and Religious Affairs is the specialized public
administration body that, being subordinate to the Government, works out and
ensures application of policies and strategy in the cults’ matter. The Ministry
develops its activity regarding religious cults under the principle according to which
cults acknowledged by law are free, autonomous and equal in front of authorities.

Boundaries - sects, religious movements/ trends preaching death, group
massacre or other anti-social behaviors.

Freedom of expression (guaranteed by the Constitution)

There is no special law concerning the activity of journalists. The law on the
audio-visual is adapted to the European legislation. National minorities develop
their own publications and have access to national radio and TV channels. During
electoral campaigns national minority organizations receive "antenna times"
through a procedure established by Parliament.

The law 544/ 2001 regulates the free access to information of public interest.
Ten territorial offices were created to disseminate public information.

Boundaries -general limits mentioned By Criminal Code.

In 2002 the Romanian Government issued the Emergency ordinance no. 31
prohibiting the activity of organizations and the display of symbols with fascist,
racist and xenophobic character and the worship of persons guilty of committing
crimes against peace and mankind. Accordingly, the responsible authorities can
proceed at dissolving legal entities performing activities or displaying symbols with
fascist, racist and xenophobic character, or promoting the worship of persons guilty
of committing crimes against peace and mankind, and the fascist, racist and
xenophobic ideologies through propaganda.

Equal access to services guaranteed by the Constitution.



The amendments adopted in October 2003 extend and define more accurately
the rights referring to private property, a healthy environment, education, social
assistance etc.

The governmental strategy aiming to improve the situation of the Roma,
adopted in 2001, is designed to offer this category a better access to different
services. The strategy is conceived for a period of 10 years (2001 -2010) and is
applied in sectarian areas of responsibility: community and administrative
development, housing, social care, health, economy, justice and public order, child
protection, education, culture, communication and civic participation.

Participation in the public sector

Parliamentary level: Romania has a very good experience in this field: laws
adopted after 1989 allowing minorities to be represented in Parliament (affirmative
measure). Following the elections of 2000, in the House of Deputies a
parliamentary group was created out of the 18 deputies representing the
organizations of citizens belonging to national minorities, as well as the
parliamentary group of the Democratic Hungarian Union in Romania (UDMR), a
distinct body made up of 27 deputies. A 12-person UDMR parliamentary group was
created in the Senate.

Governmental level: during 2001 the Council of National Minorities (CNM) was
re-organized as a main partner of the Department for Inter -Ethnic Relations (the
CNM was set up in 1993). Thus the Governmental Decision 589 of 2001 enforces
the CNM as a consultative body of the Government in the co-ordination of the
Ministry of Public Information. The normative act states that issues related to
national minorities shall be addressed to the minister for discussion in the
Govemment meetings. Therefore participation of the national minorities’
organizations at the decision-making process is ensured at executive level.

The Department for Inter-Ethnic Relations of the Government was set up in
1997, with the task to continue and develop those legislative and institutional
projects concerning the protection of national minorities that began 12 years ago.
According to the Governmental Program, national minorities represent a resource,
and a good management of this resource can guarantee the promotion of the
identity of the various ethnic groups and of the intercultural co-operation at the
level of the entire Romanian society.

Specialized departments for minorities’ rights and human rights function within
the Ministry of Education, Youth and Research, The Ministry of Culture and Cults,
the Ministry of Foreign Affairs, the Ministry of Justice.

Local level: a very modern and permissive law on local public administration,
adopted in 2001, contains regulations regarding minorities’ rights. One of the most
important is the following: if the minority population represents more than 20% of
the inhabitants, those citizens belonging to the respective minority, in their
relations with the authorities of the local public administration and with their
respective offices, can address to them, orally or in writing, in their mother tongue
and will be answered in the same language. Also, in these localities, the authorities
of the local public administration will ensure the inscription of those locality names,
of public institutions, and of their own local units, as well as the posting of those



announcements of public interest, also in the language of the respective minority.
Official documents are written in Romanian. In the case when the representative of
the authority of the local public administration or its civil servant does not know the
language of the respective minority, a certified translator will be used, whose
presence will be ensured by the mayor.

Special efforts are made to improve the access of Roma to education and, as a
consequence, to qualified jobs (affirmative measures to train teachers working with
Roma children, to insure a number of places for Roma in high schools and
universities. to publish textbooks in the Romany language).

A new constitutional provision (2003) states that citizens have the right to be
elected in European bodies after Romania’s accession to the European Union in the
future.

Right to education

Constitution: the right to education is ensured by the state at all levels. State
education is free. Special provisions offer the national minorities the right to study
their mother tongues. Types of education for minorities: structures with integral
tuition in the respective mother tongue (Hungarian. German, Ukrainian, Slovak,
Serbian); structures with partial tuition -Turkish and Croatian; tuition in Romanian
with the study of the mother tongue (Armenian, Bulgarian, Greek, Polish. Russian
and Romany). All structures belong to the state network.

Law on education 84/ 1995 - permissive provisions for minorities. Access from
kindergarten to universities.

A General Directorate for Education in Minority Languages functions within the
Ministry of Education, Youth and Research.

Physical integrity

Constitution: the right to life to physical and psychical integrity of persons is
guaranteed. Torture and death penalty are forbidden. The rights of children are
promoted and supported by the state.

According to a paragraph of the new constitutional text, disabled persons shall
enjoy special protection. A National Authority for Disabled Persons was set up to
develop and implement the state policy in the field.

Cultural life

Constitution: The access to culture is guaranteed. A person’s freedom to
develop his her spirituality and to get access to the values of national and universal
culture shall not Be limited. The state must make sure that spiritual identity is
preserved, national culture is supported, arts are stimulated, cultural legacy is
protected and preserved, contemporary creativity is developed and Romania’s
values are promoted throughout the world.

All national minorities enjoy their own culture and contribute to the national
cultural life and patrimony. Central and local cultural institutions promote and value
diversity.

Roma mentality and traditions Tay still have a negative impact on families and
children (the situation of women is very difficult, Tany parents still arrange
marriages between children, children are not allowed to go to school or to continue
studies).



Restrictions

The Constitution states that the exercise of certain rights or freedoms Tay only
be restricted by law, and only if necessary, in the case of the defense of national
security, of public order, of the public health or morals, of the citizens’ rights and
freedoms; conducting a criminal investigation; preventing the consequences of a
natural calamity, disaster or an extremely severe catastrophe.

Such restriction shall only be ordered if necessary in a democratic society. The
measure shall be proportional to the situation having caused it, applied without
discrimination and without infringing on the existence of such right or freedom.

3aKoHOoAaTeIbCTBO M NpakKTUkKa PyMbiHUM O paspelleHnn KOH(pNINKTOB
OCHOBHbIX NpaB B MNJIIOPasZIMCTUYECKOM obuiecTBe*

Pe3omMe

PyMblHMS oA4Ha M3 nepBbiXx B BocTtoyHoM EBpone npuHssia npaBoOBOW aKT O
3anpeLleHnn AUCcKpuMmHaumm, a WuMeHHO Yka3 [pasutenbctBa 137/2000 o
npenoTBpalleHnn WM HakasaHMM BCeEX BWUAOB AUCKpUMUHauuu. B 2001r. 6bin
yuypexzaeH crneuumannsnpoBaHHbii opraH - HauumoHanbHbIM coBeT Mo 6opbbe C
ANCKPUMUHALMEN.

KoHcTuTyums 1991 r. KopeHHbIM 06pa3oM M3MeHWsa TO MpaBoOBOe MoJje, Ha
OCHOBE KOTOPOro pesiIurnmo3Hble rpynrbl OCYLUECTB/AKT CBOK AeATesIbHOCTb. YTO
KacaeTcsa Yy4yacTud MEeHbLWWHCTB B 4YaCTHOM CeKTOpe, TO COrsacHO 3aKoHaM,
NPUHATBIM  nocne 1989 r., BCeM MeHbWMHCTBAM pa3spewaercsa  bbiTb
npeacrasneHHbIMK B MMapnameHTe.

APMEHUA

A. B. ABaksiH



3aMecTuUTesib MUMHUCTPa CcTuummn PA,
rNaBHbIM NPUHYAUTENbHbLIN UCNOAHUTENDb PA,
reHepan-nenTeHaHT CTUUNN, KaHANAAT IPUANYECKMX HayK

O6wan xapakTepuMcTMKa UCMOJIHUTENIbHOIO NPOU3BOACTBA B
3apy6exxHbIX CTpaHax

Ha npoTsxeHun BeKOB ocyuwecTsrieHne A06pOBOSIBHONO MCNOMHEHUS cyaebHbIX
aKTOB rpaxkgaHamum u opraHmsaunsamm 6e3 npuMeHeHus NpUHYXXAEeHUS He yaaBanocChb
HW OAHOMY rocynapcCTBY, MOCKOJIbKY A06pOBOIbHAsA YCTYNKa AEHEXHbIX CPeaCTB Un
MMyLlecTBa roOKa ele He cTasla HeoTbeMJIEMOM 4acCTbld MNPaBOBOW KyAbTypbl
rpaxxgaH. MHaye roesops, peweHne Bonpoca 06 MMyLWeCTBEHHOM CNope cpeaun Bcex
HapoA4OB OCYLLECTBASAETCA TO/IbKO B pe3ysibTate ynopHon 60pbbbl CTOPOH. MIMEHHO
no 3TOW NpuumHe ans obecneyeHMs OKOHYaTENbHOIO BOCCTAHOB/IEHMS YLWEMNEHHbIX
npas u ceoboa BCe rocyaapcTsa, HE3aBUCMMO OT CBOEN SKOHOMUYECKOW U BOEHHOW
MOLLM, CO34At0T cneunanbHble CNyX6bl U perynmpyoT Ux A4esaTenbHOCTb.

PasymeeTcs, B 060N CTpaHe WHCTUTYTbl, peryampylolmne opraHmsauMoHHO-
npaBoOBble YCNOBUS WCMOJIHUTENBbHOrO NpPOM3BOACTBA, WMEKT He TOJIbKO CBOMU
0CO6EeHHOCTU, HO M BbLICTYNAKT No4 pas3/IMYHbIMM HAaMMEHOBaHUSAMU. OpaHLYy3CKUN
topuct PeHe [aBung Ha OCHOBAHWUWM HAY4YHOro wMCCneaoBaHWsa UM Knaccmdukaumm
3apybexHbIX MNpaBOBblX CUCTEM Bblaenua Tpu MNpaBoBble CeMbu: 1) poMaHo-
repMaHckas, KOHTUHEeHTasbHas eBponenckas nnu cneacTtBeHHas; 2)
AHr0CakCoHCKas, obwas nnmn cocrtasaTtenbHas; 3) counanmcTmyeckasal.

Mpy NpUMEHEHUU BblleyKa3zaHHON Knaccndukaumm K cdepe rpaxaaHckoro
Cy4ONpoOM3BOACTBA, OHO B COOTBETCTBUM C 3TUMU TPEMS CEMbAMW AESINTCA Ha Tpwu
BMAA: POMaHO-repMaHCKoe, aHI/I0CakKCOHCKOE M COouManmncTudeckoe2, _ U3 4ero wu
cneaywT Te WIN UHble 0COBeHHOCTU MCMNOSIHUTESIbHOIMO MPOM3BOACTBA YKa3aHHbIX
CUCTEM.

B ocHoBe knaccudumkaunmm npaBoOBbIX CUCTEM B KadecTBe rNaBHOrMO Kputepus
3a/10)KeHa CTeneHb BJIMAHUSA Ha HUX pUMCKOro npasa. COOTBETCTBEHHO, POMaHo-
repMaHcKoe npaBO paccMaTpuBAETCs KakK MnpsiMmoe cneacTBue BAUSHUSA PUMCKOro
npaesa. 2Ta cucTeMa npucywa esponenckum (®paHums, [epmanusa, Wtanus)
CTpaHaM, pacnpocTpaHeHa B JIaTUMHCKOM AMepuKe, B HEKOTOPbIX CTpaHax BavxkHero
BocTtoka, a Takxe B Poccum n ApmeHun. Cyuwectsyrowme B Pecnybnnke ApmeHus
KaKk MaTepuanbHoe, TaK MW MpoueccyasibHOe 3aKoHoAaTeNnbCTBa, HauyuHaa C
COBETCKOro nepumoaa, NoCTpoeHbl U pa3BMBAKOTCA MO NpaBuiaM pOMaHO-repMaHCKOM
CUCTEMbI, XOTA B Xxoge cyaebHo-npaBoBon pedopMbl MocneaHnuX NeT OHWU
Nno3anMCTBOBaIN HEKOTOPbIE 3N1EMEHTbI aHIJTIOCAaKCOHCKOro rnpasa.

B Hayke aHMMMWCKOro npasa ABYM BuAaM rpaxKaaHCKOro CyAornpou3BOACTBaA
AaHbl N apyrme HamMeHoBaHWsA. PoMaHoO-repMaHcKasi cMCTeMa Ha3blBaeTCs Takxe
CNeAcTBEHHOM, @ aHrMI0CaKCOHCKas _  CoCTaA3aTeNbHOM. AHIMN0CakCOHCKOEe MnpaBo
cBO6OAHO OT BAUSIHMS PUMCKOIro NpaBa MU NO CBOEMY MPOUCXOXAEHUIO N NCTOYHUKAM
OCHOBAHO Ha cyaebHbiX npeueaeHTax (nNpeueneHTHOM npaBe), KOTOpble BO3HMKAKT
npu ocywecTBneHnn cyaebHon ageatenbHOCTM B cypax. B atonm cucteme cypebHoe



pelleHne, BblIHeCEHHOE N0 KakoMy-nnbo aeny, ob6s3aTtenlbHO 4719 paBHO3HAYHbIX UK
HUXXEeCTOSLWKMX CyaAebHbIX MHCTaHUMIN, paccMaTpuBalowmnx nogobHoele gena.

AMepUKaHCKOe MpaBO OTHOCUTCS K TOM Xe rpyrnne M OCHOBAHO Ha aHrIMNCKOM
npase. XoTsa npasosBble cuctembl CLUA “ AHMAMM  CXOXW, WCNONIHUTENIbHOE
NPOM3BOACTBO B 3TUX CTpaHax pasnuyaetrcsa. Ecan aHrMMCKOMY MNpaBoCcyauto
(cynebHon peAaTenbHOCTU) MPUCYLL KOHCepBaTM3M, TO aMepuKaHCKoe rnpaBocyame
MPOLWIO  CaMOCTOATENbHbIA  NYyTb  AJIMTENBbHOrNO0  pa3BuUTUA.  WCNONHUTENbHbIE
NMPOM3BOACTBA B YKa3aHHbIX cuctemax (pOMaHO-repMaHCKOM M aHI1I0CaKCOHCKOM)
pas3finyatoTCa TakxXe B OpraHM3auMoHHO-NMPaBOBOM CMbICE.

Ecnn gna ®paHuuun, benbrmm m crtpaH KOHTUHEHTaNbHOM EBpoOMbl XapaKTepHO,
YTO NPUHYAUTENBbHBIMU UCNONHUTENSAMUN SABASKOTCA 4YacTHble nnua, paboTarwowme no
NWULUEH3UUN, N YyrpaBAeHne CUCTEMON NPUHYAUTENbHbLIX NCNOSHUTENEN OCYLLEeCTBASAT
TeppuTOpuasibHble N HauMOHasbHblE ManaTbl Kak OpraHbl cCamMoynpasfeHus, TO, B
oTnmume oT HuX, B CLUA cywecTtByeT WHCTUTYT MapllanoB, KOTOPbIA
paccMaTpuMBaeTCd KaK BAUATENbHbIA  NPaABOOXPAHUTENIbHUA  OpraH  CUCTEMb
roCyAapCTBEHHbIX Yy4ypexaeHun. Maplwanbckas cnyxba ocyuwectBnseT He TOJSIbKO
ncnonHeHne cyaebHbix peweHun, Ho mn obecneuymsaer 6e30MaCHOCTb CyAebHbIX
yypexaeHnm U y4dacTHMKOB cyaebHoro npouecca W OKasblBaeT MNOMOLWb
MunHuctepctey 060poHbl U BoeHHO-BO3AYLWHbIM cunam CLUA npu TpaHCNOPTUPOBKE
60eronoBoK TaKTUYeCKMX pakeT Ha BOoeHHble 6a3bi3. Mapuwanbckasa cnyxba CLUA
MMeeT B CBOEM COCTaBe OTpsAbl Ha3HadeHusi, oOcHaweHa HeobxoanMbIM
COBpPEMEHHbIM  BOOpPYXEHWeM, chneumanbHbIMU  CpeacTBaMu,  TPAHCMOPTHbLIMU
CpeAcTBaMu pa3sHbIX BUAOB U Ap.

O6bwumm B npoueanypax WCMNOMHUTENBHOINO MPOU3BOACTBA Pas3/IMYHbIX CTpaH
ABNSAKOTCSA Crnocobbl  B3bICKaHMSA, Kak W psag  dyHAAMeHTalbHbIX MNPUHLUIMOB
NUCMOJTHUTENBHOIO Nnpon3BOACTBA: paBHOMpaBue CTOPOH, rNacHoCTb,
rocyaapCTBeHHbIN HaA30p 3@ CUCTEMOWN UCMOMHUTENIbHOMO NPOM3BOACTBA U Ap.

NcnonHuTenbHble Npou3BOACTBa ABYX CUCTeM o0b6beauHsieT TakXe O6LHOCTb
XO35MCTBEHHO-MPABOBbIX SB/IEHWUI: YacTHasi COBCTBEHHOCTb, BaHKOBCKas cuctema,
TOBApHO-AEHEeXHble OTHOWweHna n nubepanbHble cnocobbl opraHusaumn. B KoHue
KOHLOB, 06WMM AN BCeX SABSETCS HaMume MMyLecTBa, Ha KOTopoe MOXeT ObITb
obpalleHo B3bICKaHMeE.

OCHOBHOEe pasfinunme B pernamMeHTaumm MUCNoSHUTENIbHOrO MpOoM3BOACTBa [ABYX
YKa3aHHbIX MpPaBOBbIX CUCTEM 3aKO4YaeTCsl B pa3HOM CTerneHuW BAMSHUS Ha WX
AeaTenbHoCTb cyaebHoro Haasopa. Heob6xoaMMoO OTMETUTb, YTO YpOBEHb cyaebHoro
Hag3opa 3@ MWCNONHUTENbHOW  AedATeNnbHOCTbd 6onee BbICOK B CTpaHax
KOHTMHEeHTasibHOW EBponbl.

B ocHoBy cyaebHon pedopmbl B Pecnybnuke ApMeHus 6bl1 3an0XeH OonbIT
®dpaHuy3ckon Pecnybnuku, ogHako cuctemMa WCMONHUTENbHOro MNPOW3BOACTBa MO
CBOMM 0COH6EHHOCTAM OpraHM3auMOHHO-NMPaBOBOro YyrnpaBfieHUss W  UCMNOJIHEHUS
nMeeT 6mM3Koe CXOACTBO C COOTBETCTBYHOWEN cuctemon Poccumnckomn depepaumu.

OnbIT MCNONHUTENBHOIO MPOM3BOACTBA MNOKa3blBaeT, 4UTO0 3hPEeKTUBHOCTb
NCNOSIHEHUS HECOMOCTaBMMO Bbille B TeX CTpaHax, rae OCyLLeCTBASWMN UX opraH
HageneH CwioBbIM 31eMeHTOM. Tak, HanpuMmep, B PA 3ddeKTUBHOCTb
WUCMOJIHNTENBbHOIO NPOU3BOACTBA HECOMOCTaBMMO Bbille MO CPABHEHMUIO C COBETCKUM



nepvoaoM, a opraHusaumio mn 3dhdeKTMBHOCTb ucnosiHeHns B CLUA wnam Poccum
HeNnb3s CpaBHWUTb CO CTpaHaMW KOHTUHeHTanbHoW Esponbl (®paHuunsa, Wtanus,
Monblia), KoTopble YCTynatT UM U B CKOPOCTU, U B 06beMe UCMOSTHEHMS.

XoTa anga obecnevyeHUs B3bICKAHUA C LENbl0 BOCCTAHOB/IEHUS UMYLLECTBEHHbIX
npaeB BaXHOe 3HayYeHWe WUMEeKT CounasrbHO-IKOHOMWYECKMe, MpupoaHble,
reorpacduyeckme, coumanbHO-NCUXOIOrMyecKkune, naeonornyeckue,
obpa3oBaTesnibHble, KYyNbTypHble, ObITOBble W Apyrve @akTopbl, HaxoAswMuecs B
HenocpeACTBEHHOM CBSA3M C MEXaHW3MOM MPaBOBOro perynpoBaHuUs, TEM He MeHee
AaXe CaMbll COBEPLUEHHbLIN 3aKOH He MOXeT AeNcTBoBaTb 6e3 NpUHYXAeHUs.
MoaTBepxaeHUeM 3TOMY MOXeT cnyxutb onbiT CLUA, PO wnn ApMmeHun. MOXHO
HaAMNOMHUTbL M M3BECTHOE mn3pedeHune MopdpunbTa 0 TOM, YTO "3aKOH He MOXET 6bITb
3aKOHOM, €C/IN 3@ HWUM HEeT CW/bl, CMOCOBHON K MPUHYXAEHUIO". A NMpUHYXaeHue -
3TO OAHA W3 COCTaBHbIX YacTen 3akoHoAaTesNbCTBa, XapaKTepHas ANs cTapbiX WU
HOBbIX, CNabbiX MW CUAbHbBIX FOCYAAPCTB.

MoabiTOXMBAA  BbllWeCKa3saHHOe, cieayeT  cuyumTaTb  NpuemsieMbiM,  4TO
OpraHM3auMoHHO-NPaBOBOMN XapakKTep M OCOBEHHOCTb WCMOMHEHUS CO34aHHOM B
ApMmeHun Cnyx6bbl MPUHYAUTENBHOrO WCNOAHEHUS CyaebHbIX aKTOB MOSHOCTbIO
COOTBETCTBYIOT €e MNpuUpoAHbIM, reorpauyeckmm YyCl0BUAM, HAUWOHANbHOMY
MEHTaNUTETY W CNOXMBLUENCS COUManbHO-NCUXONOrMYEeCcKon cuTyaumm. B 3ToM
CMbIC/Ne NoKa npexaeBpeMeHHO roBopuUTb 0 inbepanbHbiX cnocobax AesTeNbHOCTU B
Hawewn cTpaHe. B To Xe BpeMs 3aKkpenseHHble B 3aKOHe HOPMbl MNO3BONSKT
yTBepXAaTb, 4YTO JAEeNCTBYHLWas UEHTPasnM30BaHHO B CUCTEME WCMNOAHUTENIbHOMN
Bnactn cnyxba ocylecTBnser CBOM (PYHKUMM HA OCHOBE YBaXeHUs 3aKOHHOCTHU,
npas, c¢Bob6oa M 4enoBeyeckoro [AOCTOMHCTBA, NpuUAEpPXMBaAsiCb MNPUHLMMOB
rymaHusma m riacHoctu. HesaBmcmmo OT BuAa NpaBOBOM CUCTEMbI, SKOHOMUYECKOIO
W BOEHHOro noTeHumana, WCNONHUTENbHOE NpPOU3BOACTBO /060N CTpaHbl He
CBOOOAHO OT C/NOXHOCTEeW, NPUCYLUMX 3TOMY TPYAHOMY npoueccy. MNoaToMy n 3apava
Nno COBEPLUEHCTBOBaHMIO 3aKoHOoAaTeNbCTBaA B chepe NpUHyAUTENbHOIO UCNOSTHEHUS
MMeeT NOCTOSHHbIM M NPOAOIKALWMINCA XapaKTep.

OnbIT pasBUTUS WCNONHUTENbHOrNO Npou3BoacTBa B Pecnybnunke ApmeHus
nokasblBaeT, 4YTO B Hawen CTpaHe 3aMeTHa TeHAEHUMS K CTPEMJSIEHUIO K
HEe3aBUCUMOCTU OT cyaebHon cucrtembl. 1 nencTBUTENbHO, Nepeaayda OCTaBLUMXCA 3a
CyAOM TMOJSIHOMOYMN, OTHOCSALUMXCS K WCMNONHUTENbHOMY Npou3BoAcTBY, Cnyxbe
NPUHYANTENBHOIO UCMONIHEHUS, TO eCTb NepeMelleHmne nx B chepy UCNoNHUTENbHOMN
BNlaCTU, Kak Mbl OTMeYann no pasfiMyHbiM NOBOAAM, U eCTb TOT peanbHblin MyTb, OT
KOTOpPOro 3aBUCUT B OCHOBHOM roBblweHUne 3PPEeKTUBHOCTU WUCNONHEHUSA W
AanbHelwee pa3BuUTUe 3aKoHOL4AaTebCTBA.

K coxaneHuto, B PYCCKOM WU apPMSAHCKOM HaAy4YyHOW nuTepaType He WuMeeTcs
cBegeHnn 06 MCNONHUTENbHOM MNpPOM3BOACTBE B APYrMX CTpaHax, MNO3TOMY
npeaMeToM aHanms3a JAaHHoOM cTaTbu 6yayT Matepuanbl 06 MCMOMHUTENbHOM
NPOM3BOACTBE TexX CTpPaH, KOTOpble aBTOpYy YyAanoCb pas3biCkaTb M UccnenoBaTb C
NOMOLLbI NepeBOAYNKOB.

PaccMOTpMM OCHOBHble acCneKTbl WCMNOJIHUTENIbHOMO MNPOM3BOACTBA B  ABYX
KOHTUHEHTasNbHbIX CTpaHax - ®paHuumn w©n WUTanum, a Takxke B O4HOM
aHrnocakcoHckon - CLUA, cpaBHMB uX Apyr C ApyroM. B kauyectBe [0MNOJSIHEHUSA



npuBOAATCA cBeAeHus 06 opraHmM3aunmm MCNOSHUTENBbHOINO NMPOU3BOACTBA B CTpaHax
CHT.

1. AcnonHutenbHoe npou3BoacTBO BO dpaHumm m Utanuun. Bo OpaHuumm
NCTOPUYECKN CNOXMNAacb CUCTEMA YacCTHOMo WCMNOJIHEHUS, Korga MNOJIHOMOYUS
NPUHYANTENbHbBIX UCNOMHUTENEN BbINONHAKTCS HE roCyAapCTBEHHbIMU Cy>XalnMu,
a nmuamMmn, KoTopble Noay4Yunu JIMLEH3UK0 OT rocygapcTBa Ha AaHHYO AesTeNlbHOCTb
M  OCYLeCTBNAKT ee caMmoctosTesnbHO. [lpodeccnsa cyaebHOro WCMNosHUTEnNs
pernaMeHTMpoBasacb pas/IMYHbIMU KOPOJIEBCKMMU OpAOHAHCaMW, NPUHUMaBLUMMUCS
B 1556, 1667 r. u B 1813 r. npu mMmnepatope HanoneoHe. B HacToslwee BpeMs
npaBoBoe nosoXxeHne cyaebHoro wucnonHutTena onpegensetrcs OpAOHaHCOM OT 2
HOsI6pss 1945 r. OnpegeneHHble W3MEHEHUss B CUCTEME  WUCMOJSIHUTENbHOro
npoussoacTea ®paHuuu npomnsownmn B 1992 roay.

MpUHYANTENbHBIN UCNONHUTENb BO PpaHUMK ABNSETCS AOHKHOCTHBIM JIULIOM,
CBSI3aHHbIM C OTMNpaB/eHMeM MpaBoCyausi, HO AEUCTBYIOLUMM B TO XXe BpeMs Kak
nvuo ceobogHoM (MM KakK MNPUHATO roBopuTb BO ®PpaHuum - nmnbepanbHOn)
npodeccun. B 3TOM nnaHe MNpUHYyAUTENbHbIM WCNOAHUTENb SABMsSeTCca CBOO6OAHbIM
npodeccMoHanoM, KOTOPOMY [rOoCyAapCTBO AeNnernMpoBano @YHKUUW MUCMNOSIHEHUS
peweHnn No  rpaXaaHCKMM  AenaMm,  BbIHOCUMMbIX  pPa3/IMYHbIMW  CyAaMMu.
OAHOBpPEMEHHO NPUHYAUTENbHbIM UCNOAHUTENb - AO/MKHOCTHOE JINLO0, MOCKOJIbKY
noslyyaeT CBOM NMOSIHOMOYUS OT rocyaapcrtBa U MMeeT onpeaesnieHHY MOHOMOUIO Ha
paa tOpuaAnYecKnx AencTBMW, B 4YaCTHOCTU: WCMONHeHne cyaebHoro pelweHus;
Bpy4yeHue NOBECTOK, N3BELEHNN; cocTaBsieHue aKTOB, nMerLwmx
AoKa3aTeNbCTBEHHOE 3HaueHne u apyrmes.

MpUHYAUTENbHbIK  UCNONHUTENb BO ®paHuun SBASETCS UM MOMOLWHMKOM
npaBocyamus, B CBSA3N C YeM OH HajeneH MOHOMOJIbHOW (DYyHKUMEN NO YBEAOMJIEHUIO
06 akTax, Hapsa4ay C akKUMOHWUCTaMM MNOJb3yeTCA MOHOMNOAMENn Ha nybnnyHble Topru
(ayKuuoHbl) ABMXMMOro MMyLLecTBa, OCyllecTBnseT nonwbosBHoe wunu cyaebHoe
B3bICKaHWe Mo AO0SroBbiIM 06s3aTenbcTBaM, NO Mpocbbe 4acTHbIX SUL, NMPOU3BOAUT
AENCTBUA MO 3aKpernsieHWK [OoKas3aTeNbCTB, MOXET NpeacTaBfisTb CTOPOHbI B
HeKoTopbIX cyaax. MNpUHYyAUTENbHbIA WUCMNONHUTENb TakKXe ydyacTByeT B CyaebHbiX
3acepaHusax, obecneumBas noa HayanoMm cyabu cobniaeHne BHYTPEHHero nopsiaka
B 3a/1e cyaa.

Ona Toro 4tobbl CTaTb MNPUHYAUTENbHbLIM MCNONHUTENEM, HeobXxoAMMO WMETb
AVNJIOM O topuanyeckoM o6pa3oBaHUK, MPOUTU ABYXTOAMYHYK CTaXXMPOBKY B
KOHTOpe cyAebHOro WCMosHUTeNs, YyCnewHo BblAepXaTb [OCYAApPCTBEHHbIN
KBaN(PUKALMNOHHBIA 3K3aMeH.

CTaxkmpoBka BKJIlOYaeT NpakKTUYecKyt npodeccnmoHanbHy paboTy U mlydeHue
TeopeTnyeckux ANCUUMINH. 3BaHNE NPUHYAUTENbHOIO UCMONIHUTENA NpUCBanBaeTCs
NPUKasoM MUHUCTPa tCTUMUMM DpaHUUK, M3ZaBaeMbIM MO MOJIYYEHUU 3aKTHOUYEHUS
NpoKypaTypbl AAHHOrO TeppuTopuanbHOro okpyra wu [lanaTtbl MPUHYAUTENbHbIX
ncrnonHuTenen pagenaptameHTta. [lonyyMBWKWMA @ 3BaHMe B TedeHMe Mecsua nocne
CBOEro HasHadeHWs AO/IKEH MPUHECTU NpuUcAary nepea cyaoM 60ablON MHCTaHUWUK
TOr0 OKpyra, rnpuv KOTOPOM yuypexieHa AaHHasd AO/DKHOCTb. [1py 3TOM Ha3HayeHwue
BO3MOXHO TOJIbKO Ha AOJ/IKHOCTb CyAebHOro UCnosiHUTenNs, KoTopas yxe CywecTByeT
nnbo cozpaeTcs rocyaapCcTtBOM BHOBb. [NMpUHYAUTENbHbLIA UCNOAHUTENb MNONAb3yeTcs



npaBoM npeacTaBneHnss MMHUCTEPCTBY KOCTULMM CBOEro NpeeMHuKa ANa noayyeHus
corslacusi Ha ero HasHaveHume. Takmm o6pa3oM, HUKTO He MOoXeT 6bITb Ha3HA4YeH Ha
OO/MKHOCTb  cyaebHoro wuvcnonHuTenss, ecnm OH He 6bin mn3bpaH CcBOUM
npeawecTBEHHMKOM B 3TOWM AO/HKHOCTUM M He NOAy4Yuna coriacuss MMHUCTEpPCTBA
OCTUUMWN HA Ha3HayeHue. [oCyaapCTBO TakKXe KOHTponMpyeT (PMHAHCOBble acneKThbl
Ha3sHadyeHus. Ha npaktuke obnagatenb A[OMMKHOCTU, NPEeACTaBNAOWMIA  CBOEro
npeeMHuKa, nosiydaeT BO3HarpaxaeHume 3a [aHHYK YCNyry B 3aBUCMMOCTUM OT
SKOHOMMYECKOro noTeHumana AO/MKHOCTU. TaKoM AEHEeXHbl BbIKYN Ha3blBaeTcs
«(UHAHCNPOBAHMEM» AO/MKHOCTU. [lpM Ha3HAYEeHWUM opraHbl KCTULUMK NPOBEPSIOT
cnocobHocTb Oyaywero obnapgatens AO/MKHOCTWM BEpHYTb 3aeM, KOTOpbIN eMy
NpUWAOCb B3ATb, 4YTOb6bI OMNaTUTb <«(PUHAHCMPOBAHME» LOJSHKHOCTM, UCXOAS W3
obbeMa ee 4OKYMeHTO060pOTa 1 pacyeTHOM NpUbbLIAK.

B kayectBe [AO/MKHOCTHOrO nAuua MpUHYAUTENbHbIA WUCMNOMHUTENb Bpy4aeT
NOBECTKWN, UCMNOJIHAET CyaebHble pelweHns OT MMEHU rocyaapcTsa, npuberas B TOM
yncne K NOMOLWM roCyAapCTBEHHOIrO MPUHYXAEHUS. MpUHYAUTENBbHbLIA NCNONHUTENb
TakK)Xe BnpaBe COCTaBAATb MPOEKTbl AOKYMEHTOB, COCTaBASATb MPOTOKOJIbl, UMELNe
3Ha4YeHMe A0oKa3aTeNbCTB, AaBaTb HOpUANYECKNE KOHCY/MbTauuMM U COBepLllaTb WHble
npaBoBble AeNcTBusl. AKTbl W OeATeNbHOCTb CYyAebHOro WCMNosHUTEeNs UMeroT
nybnaMyHO-NpaBoOBOM XapakTep, MO3TOMY Ha Hero Bo3saraetcs o0653aHHOCTb
OKa3blBaTb YCAYrM CTO/IbKO pa3, CKOJIbKO B TOM BO3HUKHET noTpebHocTb. Mo3TOMYy
NPUHYAUTENbHbIA UCNONHUTENb HE BNpaBe BblbnpaTb cebe kKnmeHToB (MOCKOMbKY OH
He OTHOCUTCS K YMCAY YaCTHbIX OPUCTOB). BaxKHOM 4acTblo npodeccun SABASETCS
0653aHHOCTb XpaHUTb MPOodEeCcCMOHaNbHY0 TalHy O COAEpPXXaHWU BpPYyYaeMbIX UM
npoueccyasibHbIX AOKYMEHTOB M HauyaTbiX WUCMOSHUTENbHbIX NMpoueayp noa yrpo3on
NpUBMIEYEHMS K YTOTOBHON OTBETCTBEHHOCTM!.

MpuUHyAUTENbHbIE WCNONHUTENM NpaKTU4Yeckn He paboTaldT No OAHOMY, a
obbeanHsalTCs B 6K0pO, cocTosiLlee W3 HECKOSIbKUX WUCMOoAHUTEeNen, a Takxke
COTPYAHMKOB, obecneumBatowmx ux paboTty. [puHyauUTENbHbIE WCMONHUTENMN
06s3aHbl paboTaTb M B BbIXOAHbIE AHU, B CBA3M C YEeM OAMH MUCMNOAHUTENb M3 6Opo
Ao/kKeH paboTaTb B BbIXOAHOW ANng Toro, 4tobbl, Hanpmmep, UCNOAHUTbL NpUKa3s cyaa
06 apecte Tupaxa raseTbl. WHTEpecHO, 4YTO OCHOBHOM 06bEM WCMNOSIHEHUS
NpUXoANTCSA Ha AO/MKHWUKOB - 6e3paboTHbIX, MenKuMX npearnpuHMMaTenein, KoTopble
6panu KpeanTbl 1 Tenepb HE MOryT MO HUM pacnJaTUTbCS.

MpuUHyAMUTENbHbIE MWCNONHUTENN B KaXAoM JAenapTaMeHTe OpraHuM3oBaHbl B
AenapTaMeHTCKMe nanaTtbl, KOTOPbIM NOPYYEHO NpeacTaBnsTb Npodeccmio B opraHax
cyga W ynpaseneHus, a Takxe obecneyuBaTb cobnoaeHne AUCUMMIIUHBL U
npodeccuoHanbHoOM 3TUKWU. [103TOMY Takume AenapTaMeHTCKMe nanaTbl HaAesneHbl
ANCUMNNMHAPHBIMMA  MOSTHOMOYUSIMM, KOTOpPble OHW OCYLUECTBASOT B OTHOLUEHUMN
NMPUHYAUTENbHbLIX  UCNONHUTENEen  CcBoero  genaptameHTta. [puHyAUTENbHbIX
NCNONHUTENEN B AeNapTaMeHTCKOM nanaTe npeacraBnsitoT m3bpaHHble UMW YneHbl
nanaTbl, KOTOpPble, B CBOIO o4epeab, M3bmnpalT npeacenartens ykazaHHOM nanathbl.

Ha ypoBHe KaXAoro anennsiuMoHHOro cyaa, B HOPUCAUKLMM KOTOPbIX HaXoAUTCS
HECKO/IbKO AernapTaMeHTOoB, MpUHyAUTENIbHble UCnonHUTeNn obbeanHeHbl B
permoHanbHble NanaTbl, KOTOpble NPeACTaBASOT M 3aWMWAOT UX MHTEpechl nepes
anennsumMoHHbIMM cyaaMn. B 4yacTHOCTM, pervoHanbHble nanaTtbl MPeacTaBAsOT



NPUHYANTENbHbIX WCMONHUTENEN Mnepea BbICLMMW MarnmcTpatamMu anesnsiuMoHHbIX
CyAoB. PernmoHanbHble nanaTtbl HE SABAAKOTCSA BbIWECTOAWMMM MO OTHOLWEHUID K
nanataMm AenapTtamMeHTOB, a JAONONHAKT AeATeNbHOoCTb nocnegHux. CocTtas
permoHanbHOM nanaTbl U3bmnpaeTca NPpUHYANTENbHBIMU UCMNOHUTENSAMU KaXa0ro u3
AenapTaMeHToB,  BXOASWMX B OKpPYr  AAaHHOrO  anennsiyMoHHOro  cyaa,
NpPoONoOpUMOHASIBHO YUCNEHHOCTU WUCMOSIHUTeNnenm B AaHHOM pgenapTtameHTe. Cpeawu
MNOSIHOMOYUMA pEernoHasbHbIX ManaT MOXHO OTMETUTb OpraHM3auMil0 KOHTPOAS WU
peBn3nii byxranTepCckoro yyeta B KOHTOpax NMPUHYAUTENbHbIX UCMONHUTENEN.

Ha obLuierocyaapCcTBeHHOM ypOBHe NPUHYANTENbHbIE NCNONHUTENN
npeacrtasneHbl HauuMoHanbHOM NanaTton, cocToswen Ku3 32 4feHoB, U3bpaHHbIX
AenapTaMeHTCKUMN U permoHanbHbiMM 0b6beanHeHnsiMu. Bce uneHbl HaumMoHanbHOM
nanatel m3bupalTcs Ha Cpok 6 neTr Konnernem BbIGOPLIMKOB, COCTOSILLEN U3
BbIBOPHbIX YNEHOB pernmoHasibHbIX W AenapTaMeHTCKMX nanat. B HauuoHanbHoM
nanate npuUHyaAuTeNnbHbIX UCNonHUTenenm obpasyetca 6opo, BKAOYalowee
npesuaeHTa, Buue-npe3ngeHTa U KasHadyes. OCHOBHble ¢GyHKUMM HaumoHanbHOW
nanaTbl NPUHYANTENbHbIX ncnonHuTenemn CBOAATCSA K obecneyeHunio
npeacraBuTenbCTBa AaHHOM npodeccmu npu opraHax rocyfapCTtBeHHOW BRacTu u
ynpasneHus, Apyrmx numbepanbHblx npodeccmax (HanpuMep, HOTApWycos,
a/1BOKATOB), opraHmsaums npodeccruoHarbHOM MOAroTOBKM, ynpasrieHue
opraHmsaumsiMm, BeAalWMMM  COUMANbHbIMM M MEHCUMOHHbIMW  BOMpPOCaMM,
OpraHm3aums exerogHoro KoHrpecca npuHyanTenbHbIX UCNOSHUTENEN N Apyrue.

Yncno - AO/MDKHOCTEN  MPUHYOUTENbHbIX  UCMOMHUTENEN  OFpaHUYEHO U
perynunpyetcd MMHUCTEPCTBOM toCTULUMN PpaHumun. MpUHYAUTENbHbIA UCNOAHUTEND
OTHOCUTCS BMECTe C TEM K YMCNy nny cBo6oAHbIX NMpodeccuin U oCyLLEeCTBNSET CBOIO
AeaTenbHOCTb b0  uMHAMBMAYANbHO B KayectBe duanyeckoro nuvua, nmbo
KOMNEKTUBHO, BCTYynNuB B obbeamHeHue nuu, cBoboAHbIX Npodeccuin, HaaeneHHoe
npaBamMmm LOpUANYECKOro nua.

MpuHyanTENnbHbIE  UCMOMHUTENN He nosydatoT 3apaboTHol nnaTtbl  OT
rocyaapcrea, a B3UMAKT MaaTy 3a OCyLlecTBNEeHMe MOSIHOMOYUN, AenernpoBaHHbIX
MM rocyaapcTtBOM, MO YCTaHOBMEHHbIM rocygapcteBoM Tapudam. Hanpumep,
BpyYeHMe [OOKYMEHTOB B paMKax npoueaypbl MPUHYAUTENbHOIO WCMNOSHEHMUS
TapndnunpoBaHO rocygapcTBOM M OMNJA4YMBAETCA 3a cyeT AO/KHMKa. B cnydae,
€CNN MPUHYAUTENbHbIA MCMOSIHUTENIb OKa3blBAET lOpuaAMYECcKMe YCNyrum, KoTopble
MoryT O6blTb B paBHOM CTeneHu npeaocTaBfeHbl ApPYrMMu nNpencTaBuTensiMm
opmanyecknx npodeccuin, T.e. HE HOCAT MOHOMOSbHOrO XapakTtepa (HanpuMmep,
KOHCy/NbTauunm, KOTOpble MOryT TakKXe JfAaTb aABoOKaTbl, HOTapuycbl), ero
BO3HarpaxzaeHme HOCUT AOrOBOPHbLIN XapaKTep M onjavnBaeTcs obpaTuBLLUNMCS.

OcyuwectBnsasa csoum npodeccmoHasnbHble 0693aHHOCTM OT MMEHW rocyaapcTBa,
NPUHYAUTENbHBIN WUCNOSHUTENb HeceT BMecTe C TEM JINYHYIO OTBETCTBEHHOCTb 3a
opuanyeckne nocneacTtBms CBOMX AENCTBMIM. Tak, NMPUHYAUTENbHbIN UCNONHUTENDb
MOXeT OblTb MpMBJIEYEH K TIpPaxAaHCKOM OTBETCTBEHHOCTM 3@ XaNaTHOCTb Npwu
BPyYeHUU npoueccyasbHblX [AOKYMEHTOB MO34Hee YCTAaHOB/IEHHOr0 Cpoka, K
YrONOBHOMN OTBETCTBEHHOCTM - B C/lydae XMULEHUS OEHEeXHbIX CpeACTB K/IMEHTOB MU
APYrux Ccny4dasx HapyweHus cBoux o06sa3aHHOCTEN. VIMyLWeCTBEHHble pPUCKKU
npogeccnn MnoKpbIBAKOTCA CTpaxoBKOM. KpoMe rpaxXaaHCKoOW W YroJI0OBHOWM



OTBETCTBEHHOCTW, BO3MOXHO TakXe npuenedyeHne K npodeccnoHanbHon (B
APMSHCKOM MOHMMaHUKU - AUCUUMIIMHAPHOM) OTBETCTBEHHOCTW 3a HecobnwgeHue
npasua nNpogeccmMoHanbHOM OTBETCTBEHHOCTU U 3TUKWU. NHMUMaATMBA B 3TOM MOXET
NCXOAUTb KakK OT AUCUMMJIMHAPHOM KOMUCCUM Mpu  AenapTaMeHTCKoM nanate
NPUHYANTENbHbBIX UCNONHUTENEN, Tak U OT MUHUCTepCTBaA HCTMUMKM DpaHUuKM U ero
OpraHos.

NHTepecHomn 0COBEHHOCTbID  COBpPEMEHHOW CUCTEMBI WUCMOSTHNUTENBHOIO
npoussoactBa ®dPpaHuMM €GBNSETCS TakXke Hanaunuue apyrmx, ocobbiM obpasom
OopraHu3oBaHHbIX (NnbepanbHbIX MO XapakKTepy CBOEN AeATeNbHOCTU) npodeccui,
npeacrtaBmTeNM KOTOPbIX Y4YacCTBYHOT B WCMOSIHUTENbHbIX npoueaypax. Tak, K ux
UNCNY OTHOCATCH KOMMUCCapbl-Npu3epbl Kak AO/MKHOCTHble nuua, HaAeNeHHble
MOHOMOMIMEN Ha npoBeAeHue nybnnyHbIX ayKUMOHOB MO npoja)xe ABUXUMOro
nMmyuwecrtesa. KoMmuccapbl-npusepbl NOay4varoT MOJIHOMOYMA OT MMEHW rocynapcTBa,
OHM oOpraHm3oBaHbl B coobwecTtBa Ha Bcex YpoBHSAX (OT MeCTHoro Ao
HaUMOHaNbHOr0), a UX BO3HarpaxaeHne TapnduumnpoBaHo rocyaapCcTBOM.

Cnepyet OTMeTUTb M 06wy OCO6EHHOCTb KOMMEeTeHUMU MNpUHYAUTENbHbIX
ncnonHutenen O®paHumn. OdpaHuysckasd npaBoBasg CUCTeMa MOCTPOEHAa Ha
pasgeneHnn npaBa Ha 4YactHoe W nybnuMyHoe, COOTBETCTBEHHO, cyaebHas
opraHusaumsa oTnmyaeTcs BblAeNeHMEM CYL0B MO rpaXKAaHCKUM U YrosIOBHbIM AefaM,
a Takxe cyaen agMUHUCTPaTMBHOM KOCTULMKU, KOTOpble O06beAMHEHbl B pas3finyHble
cyaebHble cucteMbl. COOTBETCTBEHHO, NPUHYAUTENbHbLIA UCNOMHUTENb HE UCMOJHSET
peLeHunin B NONb3y  rocynapcrea n Boobwe  akToB, NPUHNMAEMbIX
AAMUHUCTPATMBHbLIMKU cyaamu. [ng 3TuX uUenem cyuwecresyer ocobas cucrtema
CyaebHbIX WCMONHUTENEN TrOoCyAapCTBEHHON0 Ka3HA4yeucTBa, KOTOpble SBASETCS
rocyfapCTBEHHbIMU CIyXalUUMHU.

Kpome TOro, B pamkax obwmx cynos ocobo BblaesieH CyAbs MO WMCMOAHEHMIO,
KOTOpbI BMNpaBe €eAWMHONIMYHO pa3pellaTb Chopbl, BO3HMKAWWMe B pe3ynbTaTte
BblpaXXeHUs1 Hecornacus UaM Co3faHmsa NoMex K UCMOJSIHEHUID cyaebHoro pelueHus,
pa3pelwaTtb XxoaaTancrea 06 oTCpoUKe UCMOSIHEHUS U pelaTb psa APYrMX BONpPOCOB.
Mpn 3TOM AaHHbLIA CyAbsS MO MCMNOMHEHMIO HE MOXET BMelmBaTbCAa B COBCTBEHHO
WUCMOSTHUTENbHbIE AENCTBUA.

B WI'tanuu npnHyantTenbHoe UCNOJIHEHUE pernameHTupyeTcd B ocHoBHOM B [TIK.

CyLiecTBeHHble BOMNPOChl B CTagMu UCMOJIHEHUS pa3peLluaroTcsa UCNONHUTESIbHbIM
cyaben, cyaebHbIM MCNONHUTENEeM, MUPOBbIMU CyAbSAMU. MIHTEpPEeCHO, 4YTO K 4ucny
NCNONHUTENbHbIX AOKYMEHTOB OTHOCSATCS TakXe BeKcens M npoyuve ueHHble 6ymarnu,
obnagatowime paBHOM C HUMKU OpUAMYECKOW cuiion. B cooTBeTCTBYHOLWEM pasgene
MK WUtannmn BonpocCbl MCNOJIHUTENIbHOMO NPOU3BOACTBA pPernaMeHTUpPYTCA ropasao
noapobHee n netanbHee, 4eM 3TO nMeno mMecto B MIK ApMeHUun, a 3aTeM - B 3aKOoHe
PA «O NpuHyAUTENbHOM WUCMOSHEHUM cyaebHbix akToB”'. Tak, B TpeTbeM ToMe [TIK
NUTannun copepxaTcsi: NOHATME M XapaKTepucTuka WCNOAHWUTESIbHbIX [AOKYMEHTOB;
npoueaypbl  MNPUHYAUTENIBHOMO  OTUYYXAEHUS;  OTYYXAEHUS  OBUXKMMOro WU
HEABMXXMMOIo  MMyLeCcTBa AOJDKHUKA;  OTUYYXAEHUS UMyLecTBa  AOJIHKHUKA,
HaxoAsiWerocs y TpeTbuX NuLy,; 0COBEHHOCTEN OTUYXAEHUS HEeAeMMOro MMyLLecTBa
n T.4. NoapobHO pacKpbIT NOPSAAOK NpOBeAEHUS ayKLUMOHOB U pelleHuns psaga apyrux
BOMNPOCOB MPUHYANTENBHOIO NUCMOJSTHEHMUS.



B uucne Mep wucnonHeHus, NpeacTaBASOWMX WMHTEpPeC, MOXHO OTMEeTUTb U
cynebHoe ynpasneHue OoT4YXXAEHHbIM MMYLEeCTBOM. Takoe UMyLLecTBO NnepesfaeTcs B
ynpassieHne OAHOMY WM  HEeCKOJIbKUM  KpeauTopaM, WM YNOJHOMOYEHHOM
opraHmsauumm, uanM CamMoMy LAO/DKHUKY MPU HaAUYMKM Ha TO COrslacust CO CTOPOHDI
BCEX KpeauTOpOB. YMNpaBnswLWMUA  exekBapTasbHO 0683aH  NpeaocTaBnATb
(nHaHCcoBblE OTYeTbl MO pe3ysbTaTaM yrnpaBleHUs UMYLLECTBOM, @ TakKXe BHOCUTb
CYMMbl, MOJIy4E€HHbIE B pe3yfibTaTe TakKoro ynpasieHus B nopsiake, onpeneneHHoMm
cyaben. [loxoabl OT yrnpaBneHns MMYLLECTBOM pacnpeaenstoTca Mexay Kpeamtopamu
Mo peLleHno MCNONHUTENbHOro cyabun. B TO e Bpems nwbon m3 KpeauTopos
BrnpaBe noTtpeboBaTb Ha3HayYeHUsS HOBOro aykKuuMoHa Ass8 NpoAaXm OnMMCaHHOro
MMyLLecTBa.

B CLWIA npoueaypa WMCNoOAHEHUS CyAebHbIX aKTOB OCYLUeCTBAsSeTCa B
COOTBETCTBUM C 3aKOHOAATENIbCTBOM OTAeNbHbIX wWTaTtoB5. CornacHo cT. 69 «a»
depepanbHbIX npasun rpa>xaaHCKoro CyZ4onpon3BOACTBa NCNoJsIHeHne
OCYLLECTBNSIETCS B COOTBETCTBUM C NPaKTUKOM U NpoLeaypon TOro wraTa, B KOTOPOM
AencrteyeT penepanbHbli paNoHHbIN cyab.

MocKoNbKYy perynmpoBaHuMe UCMOJHUTENbHOMO0 NPOM3BOACTBA OCYLECTBSETCS Ha
YPOBHE LTATOB, TO peleHus cyaa, BblHECEHHble B OAHOM LWWTaTe, Heobxoammo
neranusoBaTb B ApPYrOM wWTaTe, 4S9 4Yero yCTaHOB/ieHbl HeobxoauMble MpaBoOBble
npoueaypbl. B ogHMX WITaTax Takas neranmsauns nponcxoamT vyepes npeabsiBieHne
MCKA Ha peleHue, a B APYyruX - MPOXOXAEHWEM perucTtpauuoHHOW npouenypsbl.
OcHoBaHuneM ans coBepLUeHuns NCNONTHUTENbHbIX OENCTBUI ABMAETCH
WUCMOSTHUTENbHbLIA JINCT, KOTOPbIM BblAAETCs KNepkoMm B cyae nubo B psage wTaToB
aTTOPHEEM, YNO/IHOMOYEHHbIM LepudoM.

TakuMm o6pa3oMm, B OT/IMYME OT CTpaH KOHTUHEHTANbHOM CUCTEeMbl, rae B
OCHOBHOM oObpa3oBaHa eauHasa cucrteMa ucnonHeHus, B CLUA TakoBasi OTCyTCTBYeET.
Tak, WCNoONHEeHWeM pelweHnn o0 KOHduckauum B nNonb3y npasutenncrea CLUA
3aHMMaeTcs Mapuwanbckas cnyxba CLUA. PelweHns no 4yacTHbIM UCKaAM UCMOSTHAOTCS
wepudamm  AnMb6O  MHBIMM  AO/DKHOCTHBIMM  NMUaMM B COOTBETCTBMU  C
3aKOHOAATeNbCTBOM TOro MO MHOro WTaTa.

NcnonHunTenbHble npoueaypbl C TOYKW 3peHns nociefoBaTe/lbHOCTU COBEpLUEHUS
OENCTBMMW BO MHOIMOM CXOXW C aHaloOrMyHbiMM ApMSHCKMMM, OAHAKO WMEKTCA W
CyllecTBeHHble ocobeHHOCTU. Hanpumep, ecnn KpeauTopy He U3BECTHO O Haluuuu
COBCTBEHHOCTU Yy AO/MKHMKA, TO AO/MKHUK MOXeT OblTb Bbi3BaH B CyAd C LENbHO
npoBeAeHns npouenypbl 4OMNOSHUTENBHOINO packpbiTUA foka3aTenbctB. Cya Bnpase
notpeboBaTb OT AO/HKHUKA PacKpbITUS cBeaeHnn 06 MMEeKLWEMCS Y Hero nMyuecree
C uenblo nocneaywuwero obpaweHns Ha Hero B3bICKaHUs. B cnydyae HesABKM
AO/KHMKA MO rnoBecTke B cya nnbo npu ero oTKase pacKkpbiTb MHGOpMauuio o
HaNMuYNMM MMYyLLEeCTBa U ero MeCTOHAXOXAEHUU AO/HKHUK MOXEeT ObiTb NoABEeprHyT
3aKJIIOYEHUIO B TIOpbME 3a HeyBaXxeHue K cyay. [pu 3ToM 34ecb He onpenendercs, B
OT/IMYMe OT Mep YroJSIOBHOro HakasaHus, Cpok npebbiBaHUsa B kKamepe. [JO/MKHUK
6byaetr ocBoboxaeH nuWwb TOraa, Koraa Cornacutcs  packpbliTb  Tpebyemyto
nHdopMaLmio.

3HaunTenbHas pob B UCMOJIHEHUW peLlleHUss MNpUHaANexXuT aaBoKaTty
B3bICKaTeNs, KOTOPbIA AO/MKEH 3aHMMaATbCA MnpakTudyeckom paboton no cbopy



HeobxoanMon MHpopMauum 06 uMmyllecTBe Ao/MKHMKA. Kpome Toro, ponyckaeTtcs
cbop pgonros 6e3 ncnonb3oBaHus cyaebHon npouenypbl.

B CLUA pencrteusa cOOpLUMKOB [OJSITOB  PeryampyroTcd 3aKOHOM O YeCTHbIX
metogax cbopa pgonros ot 1978 r. Cé6opwmkmn ponros nonydatwtT ot 30 go 50
MPOLUEHTOB KOMWCCUOHHbBbIX, UYTO 4BMGETCAa AN HUX [OCTAaTOYHbIM  CTUMYJIOM.
B3bickaHMe [0/IFOB OCYLWECTBASEeTCA CaMbIMU pas/inyHbiIMM cnocobaMun, NpuHyXaas
AO/MKHMKa 3annatutb 6e3 obpaweHnsa K cyay. Bmecte ¢ Tem cbopuwmk [0MAros
NnocTaB/ieH B onpenefnieHHble paMKU U Ha ero AesTesIbHOCTb YCTaHOBMEHbl AOBOJIbHO
CylleCTBeHHble orpaHuyeHus. COoOplWKWK [ONroB He uMeeT npasa: 6ecrnokouTb
AO/MKHUKA B Heypo4dHoe BpeMs (¢ 21 yaca ao 8 ytpa) 6e3 ero cornacus; nocewaTb
AO/DKHMKA MO MeCTy ero cnyx6bbl, eciyu HayanbCTBO WAM HaHUMaTeNb BO3paXkatoT
NPOTMB 3TOr0; pacckasbiBaTb KOMY-1M60 O 3a40/DKEHHOCTM WM obpawaTtbcs Mo
npobneme gonra K TpeTbMM NMuaM, 3a UCKIIOYEHMEM aaBoKaTa AOo/MKHUKA. CoopLumnk
AONroB  He BMpaBe YHMXaTb, OKa3blBaTb JAaBNeHne, ockopbnaTb, YrpoXxaTb
dun3nyeckon pacnpaBon MM HaHeceHueM yuepba cobCTBEHHOCTU MAM penyTauunm
AoMKHMKa. KpoMme Toro, cboplimk AONrOoB He MOXeT obpalwaTbCad K AOHKHUKY MO
nosoAy Aosira, ecnn oH B TedeHue 30 AHen Hanpasun 3asBrieHne 06 OTCyTCTBUM
Aonra M eMy He Hanpas/leHO NOoATBEPXAEHME O Hanuyuu [onra, He Bhnpase
BblHY)XAaTb AO/DKHMKA ONAaTUTb pacxodbl Ha CBA3b WM MNOYTY, NOCbIIATb
yBeAOM/IEHUSA Ha NOYTOBbIX OTKPbITKaxX (TONIbKO B KOHBEpTax).

CywecTBYOT U Apyrue rofIoXeHUs, perynupyrlwme AedaTenbHOCTb COHOpLUMKOB
aonros. Ecnn unx peaTenbHOCTb He npuBesia K OXuaaeMoMy pesynbTaty, To
npeaycMoTpeHa BO3MOXHOCTb obpalleHuss B Cy4d M pelleHus Bornpoca B obuiem
nopsigke WCNOAHUTENbHOrO MPOM3BOACTBA NOC/AE MOJIYYEHUS WCMOSTHUTENbHOIo
nvucra.

Takmm 06pas3oM, MCNOSHUTENIbHOE MNPOU3BOACTBO B Pas/iMYHbIX CTpaHax (Ha
npumepe PaCcCMOTPEHHbIX) XapakTtepusyeTtcs AOCTaToO4HO noapobHoM
pernameHTaumen coBepllaeMbliX WCMONMHUTENbHbIX AEUCTBUMK, 4YTO, B 06LEeM-TO,
onpaBAaHHO B CUAYy NpoueaypHOW COCTaBnsloWen yKasaHHOro 3akoHoAaTenbCTBa.
TeM cambIM obecneuymBaeTca eguMHCTBO MNOAXOAOB WM NpPaBOBOr0 pernaMeHTa,
CHMXXEHNE BO3MOXHOCTU MOSIBNIEHMNSA KOJIJIM3UMN M NPOTUBOPEYnin Mexay CObCTBEeHHO
NCMOSTHUTENbHbIM n WHbIM 3aKoHoAaTeNIbCTBaAMM. MHormne NO3UTUBHbIE
XapaKTeEPUCTUKN N MONOXEHUS MHOCTPAHHOINO WUCMOSIHUTENbHOro 3akoHoAaTesIbCTBa
BMosiHe MOryT 6bITb BOCMAPUHATbHI MPU NOCAeAYyLWeM COBEpLIEHCTBOBAHMN MNpaBun
WCMOJIHNTENBHOIO NPOM3BOACTBA B ApMEeHUN.

2. OpraHmsaumsa WUCNOJIHUTENIbBHOIO MNpPOM3BOACTBA B  CTpaHax
CHrI. Cnegyetr OTMeTUTb, 4YTO MNpPOLECChbl COBEPLUEHCTBOBAHUS WCMOAHUTENbHOMO
3aKoHoAaTenbCcTBa npoucxoasTt B cTtpaHax CHI. Tak, B Pecnybnuke KasaxcTtaH B
1997 r. npuHAaTO ABa 3akoHa: «0O6 MCNOMHWUTENbHOM MNPOU3BOACTBE W CTaTyce
cynebHbix ucnonHutenem» mn «0O cypnebHbix npuctaBax». CornacHo MNpUHATOM B
KazaxctaHe Mogenu npaBoOBOr0 periameHTa WCNoJHUTeNlbHOe MNpPOM3BOACTBO
ABNSETCSA HPUCAUKULMOHHON AeATeNbHOCTb rocyaapcrea. lpu 3ToMm, B oTAn4YuMe oOT
POCCMMNCKOrO0 3aKoHoAaTeNnbCTBa, CcyaebHblie npuctasbl (Hapsgay C  cyaebHbiMU
ncnonHuTenamm) o6pasyoT CaMOCTOSITENIbHYHO CNyx6y, COCToAT nNpu cygax W
3aHUMalOTCa noanepXxaHnem obwecTBeHHOro nopsaka B cyAebHblX 3acefaHusx,



OXPaHSAT CyAbl, CyAen, COAENCTBYKT CyAy B BbINOJAHEHUN npoueccyanbHbIX
OENCTBUN, KOHTPOJIMPYIOT WCMOJSIHEHME HaKa3aHWW, He CBSA3aHHbIX C JULWEHUEM
cBoboabl, a TakKXe O0oKa3sblBalT cogencreme cyaebHbIM UCNOAHUTENSM B
NPUHYANTENBHOM UCMOSIHEHUN WUCNOAHUTENbHbLIX AOKYMEHTOB CYAOB W ApPYrux
opraHoB. OpraHm3aumoHHOE U MeToAMYecKOoe pPYKOBOACTBO cCnyxbon cynebHbix
NPUCTaBOB OCYLLECTBASAIT opraHbl tocTuumm Pecnybnnkn KasaxcraH.

CynebHble UCMOMHUTENU TakXe BXOASAT B CUCTEMY OPraHoOB HCTULMMK, COCTOSAT
Npu COOTBETCTBYIOLWNMX CyAax W OCYWECTBASIOT MOJIHOMOYMNSA MO  WUCMOSHEHUIO
NOCTAHOBNEHUM CyAOB W Apyrux opraHos. CrnegyeT OTMETUTb 3HauuTesibHoe
CXOACTBO OCHOBHbIX COCTaBASAKOLWMX NpaBoBOro pernameHTta KasaxcraHa ¢ Poccuen,
4yTO BMOJSHE O06bACHMMO O06WKMMKM PUOANYECKMMM KOPHAMU U BO3MOXHOCTAMMU
3aUMCTBOBAHMS MO3UTMBHOMO OMbITa.

B Pecnybnuke KbIprbl3CTaH WCMNOMHUTENIbBHOE MNPOU3BOACTBO peryavpyercs
BPEMEHHbLIM MosoXXeHneM 06 MUCNOoNHUTENbHOM npounssoacTee’ (yTBEpPXAEHHbIM
yka3om [pe3unaeHTta Kbiproiackon Pecnybnmnkm N2 180 ot 11.07.2000). CornacHo
AAHHOMY nosioxeHuo, anpektop CyaebHoro genaptaMeHTa No AO/HKHOCTU SBNSETCS
rnasHbIM cyaebHbiM wuncnonHutenem Kbiprbi3ckon Pecnybnuvku, a HadanbHWUKMK
06nacTHbIX YynpaBAeHUM - TrNaBHbIMKM cyaebHbIMWU ucnonHuTenamm obnacren.
MoapasaeneHune cnyxbbl cyaebHblX UCNONHUTENEN BO3rnaBnsieT cTapwmm cyaebHbin
npuctae. CynebHbln genapTaMeHT TeM CaMbIiM OCYLLeCTBASeT OpraHu3auuoHHOE W
PyHKUMOHaNbHOE PYKOBOACTBO OpraHamum nMpuHyaAUTENbHOro WCMonHeHus. W3
NONOXXEHWI, NpeacTaBNsAlWMX UHTepec, OTMETUM NpaBo cyAebHbIX UcCnonHuTenemn
Ha coCTaB/ieHWe NpPOTOKOA0B 06 aAMMHUCTPATUBHbLIX NpaBOHapPYLIEHUAX B Cny4asX,
npeayCMOTPEHHbIX 3aKOHOA4AaTEeIbCTBOM.

B Pecnybnuke Benapycb B Hactosiee BpeMS HET €AMHOMN CUCTEMbI: MO CyLeCcTBY
(PYHKUMOHUPYIOT ABe napansefibHble CUCTEMbl NPUHYAUTENIBHOIO UCMOSIHEHUS - MPU
BepxosHoM Cyze n BbicueM Xo34MCTBEHHOM cyae Pecnybnuku Benapycb. B py3un
B 1999 roay O6bina npoBeaeHa pedopMa oOpraHm3aunMm  MUCMONHUTENBHOIO
NpOM3BOACTBA, U OpraHbl MPUHYANTENbHOIO UCMOIHEHUSA, KaKk U B ApMeHun, bbinu
oTAesnieHbl OT cyaebHbIX.

MpexHsaa cucTtemMa MCNONHUTENbHOro MNpoM3BOACTBA AEWCTBYEeT A0 CUX MNop B
MongoBe wn TypKMeHuUCTaHe, rae cyaebHble WCNOMHUTENW COCTOAT Npu  cyaax.
BMmecte ¢ TeMm B MongoBe, nepson n3 crpaH CHI, nogrotoBneH npoekt Kogekca o6
WUCMOTHNTENBHOM  MNpPOM3BOACTBE, KOTOpbIK 0b6beamMHsAeTr B cebe npaBoBoe
perynmpoBaHme UCnoaHeHus npurosopoB (Yro0BHO-UCMONHUTENBCKUA) N peLleHni
Nno rpa)kaaHcKmMM genam (rpa>kgaHckoe UCMOJSTHEHUE).

Takmm obpasom, npakTuyeckn Bo Bcex cTpaHax CHI cuctema MCNOAHUTENbHOro
NpOM3BOACTBA HOCUT rOCYAAPCTBEHHbINM XapakTep, NpoxoauT 3Tan pedopMUpoBaHUS
M B TOW WIN WHOW CTENeHu AONYyCKAeT ydyacTue KOMMEepYeCKuxX OopraHusauun B
npouecce MNpPUHYAUTENbHOIO WCMNOJHEHNA. Bo MHOroM OHa OCHOBbIBAeTCA Ha
NPUHUMMNAxX oOpraHusauuMm MUCNOSHUTENbHOMO MPOU3BOACTBA, CYyLUeCcTBOBaBLUEN B
CCCP.

3. MexxayHapoaHble opraHusaumm cyaebHbix wucnonHutenen. Cneapyer
MUMETb B BMAY, UYTO CYyLLEeCTBYeT MexayHapoaHoe obbeauHeHue npodeccnoHanos,
3aHUMatoLWMXCS NPUHYAUTENBHbIM NUCMOJSTHEHMNEM, KoTopoe Ha3blBaETCS



«MexayHapoaHbih  coto3  cyaebHbix ucnonHutenem u - cnyxawmx»  (Union
Internationale des Huissiers de Justice et Officiers Judiciaires)8. MexayHapoaHbI
coto3 6bin obpasoBaH B 1952 roay B lNMapuxke Ha [NepBOM KOHrpecce HauMOHaNbHbIX
nanart cyaebHbix ncnonHutenen ®paHumn, benbrun, Huaepnanaos, Jltokcembypra,
NWTtanun wn Ipeumn, T.e. CTpaH, B KOTOpbIX npodeccmsa cyaebHoro UCnoNHUTENS
apnsetca nubepanbHoOW. BnocneactBMM K HeMy MPUCOEAUHUNNCH KaHaAcKas
npoemHuna Keebek, ABcTtpusa, lepmaHusa, lMonbwa, psa adppuKaAHCKUX CTpaH. B
HacToslee BpeMs OH HAaC4YMTbIBAeT B CBOMX psaaax npeacrasmtenen cebiwe 30 cTpaH
N3 4 KOHTMHEHTOB, BKIOYasa HabngaTenenm n KOONTUPOBAHHbLIX YieHoB. B byayuiem
BO3MOXHO BCTYMJIEHNE B MeXAYHapoAHbIA CO3 U Poccuu npu yCnoBuUM CO3[aHuUs
HaunoHanbHOM accoumaumm cyaebHbiX NpUCTaBoB.

MexayHapoaHbIi COK3 MMeeT CTaTyC HenpaBuUTeNIbCTBEHHOWM OpraHu3auuu.
[NaBHbIMM 3ajavYaMu CO3a SABASAKTCA: YKpenseHne npodeccuoHanbHbIX CBA3eMn
Mexay cyanebHbIMWM WCNONHUTENsSMM BCeX CTpaH; MnpoBeAeHMe CpaBHUTENbHOro
aHanu3a 3aKoHOAaTeNbCTB pas3/IMYHbIX CTpaH no cratycy npodeccun u obneryeHue
KOHTaAaKTOB  MNOCPEACTBOM  MogAepXXaHus  MOCTOSIHHbIX  CBA3en M obMeHa
AOKYMeHTaumnen; npubievyeHme BHMMaHUS rocyaapCTBEHHbIX OpraHoB K abCcontoTHOM
Heo6xoAMMOCTU NPUCYTCTBUS B CYAONPOM3BOACTBE CyAebHOro UCnosHuTenNS.

Colo3 nepuogmyeckm npoBOAUT MeXAYHapoAHble KOHIpecCbl, Ha KOTOpbIX
06CyXaalTCca aKTyasibHble BOMPOCbI OpraHu3aumm npodeccum m UCNOoOHUTENbHOMo
npoussoactea. Cow3 yyacTByeT B NOAMOTOBKE MeXAYHapOAHbIX KOHBEHUMK ro
BOMpOCaM B3aMMHOW nNepefavn LOKYMEHTOB W yBeAOMJSIeHWs no cyaebHbiM U
HecyaebHbIM pgenaMm, Mo B3aWMHOMY T[PU3HAHUID W WUCMOSIHEHUKD peLUeHUN Ha
TeppuTopmax Apyrux rocygapcts. OAHOM M3 NOCAeAHUMX W BaXHbIX WMHULMATUB
MexayHapoaHoro cotsa saBnsetrca obocHoBaHuMe HeobxoammocTn EBponenckoro
WCNOMHUTENbHOrO0 JNINCTa, KOTOpbIM obneruynt npoueaypy MWCNO/HEHUS KaK Ha
TeppUTOpPUU CTpaH, BXoAawWwmMX B EBponenckmn cors, Tak U Apyrnx CTpaH.

General Characteristics of Executive Procedure in Foreign Countries

A.V. Avakyan
Deputy Minister of Justice RA

Summary

Executive procedure is one of the most important and final stages in the process
of rehabilitation of the violated rights and freedoms. For completing the process of



rehabilitation of the violated rights and freedoms the state sets up special agencies
and regulates their activities. Each country has its own executive procedures which
are diversely called agencies of enforcement of judicial acts.

The civil system is subdivided into the continental and investigative, and the
executive procedure of above mentioned system has its peculiarities.

The continental judicial procedure is closer to the Armenian executive
procedure. But the experience of the opposing system is also of great interest.

The main distinguishing features of regulation of the executive jurisdiction of the
two above mentioned systems on the level of judicial control over the activities of
the executors is more characterizing for the countries of the continental system of
jurisdiction. At the moment, as the development of the Armenian executive
jurisdiction shows, the tendency of more independent law enforcement from the
judges prevails.

Besides, organizational - judicial differences of the two systems of executive
judicature are important.

The procedure of the executive judicature of the different countries have the
same basis for the enforcement measure; priority of one measure over the other,
and also a set of principles of the executive judicature (equal rights of the creditor
and debtor, verbality, publicity, etc.).

PykoBoaswyme npuHuunbl Kommteta MwumHucrtpos CoBeta EBponbl B
ob6bnacrtun npas yenoseka n 6opb6blI C TEPPOPU3IMOM

yTBepxaeHbl Ha 804-M 3acegaHnm Kommnteta MuHmuctpos 11 uwong 2002 r.

NMpeambyna

Komutetr MMHUCTPOB,

[a] Monarasa, 4TO Teppopu3M npeacTaBnseT cobor TAXKKOe MNoCcAraTenbCTBO Ha
npaesa u4esioBeKa, YyrpoxaeT JAeMOKpaTMM W, B 4YaCTHOCTW, HarnpasnieH Ha



aectabunmsaumio 3aKOHHbIM 06pa3oM yuypeXxAeHHbIX MpaBuUTesIbCTB U Ha NoApbIB
NAPaINCTUYECKOro rpa)kaaHckoro obuecrsa;

[b] KaTeropunyeckmn ocyxaas Kak MNpecTyrnHble U He nognexawme onpaBaaHuio
nobbie TeppopuUcCTUHeCcKkMe AeNCTBms, MeTOAbl AN NPaKTUKY, rae 6bl U KeM 6bl OHU
HW OCYLLEeCTBNANCD;

[c] HanoMKHas, 4To TEpPPOPUCTUYECKNI aKT HUKOrAa He MOXET 6bITb HU NpOLUEH,
HW onpaBAaH CCbIIKAMWM Ha NpaBa 4esioBeKa, WU 4YTo 3n0ynoTpebneHuve npaBoM
HUKOrAa He MoANexuT 3awmTe;

[d] HanoMunHasa, 4To He TONIbKO BO3MOXHO, HO abcontoTHO HeobxoanMo 60poTbCs
NpoTUB Teppopu3Ma Mpu YBaXeHUM NpaB 4YenNoBeKa, BEepXOBEHCTBA MpaBa W
ryMaHmTapHoro npasa, Tam, rae oHo NPMMEHNMO;

[e] HanomuHasas o HeobxoammocTn TOoro, u4tobbl rocyaapcrtea Aenann Bce
BO3MOXHO€ W, B YaCTHOCTW, COTpyAHu4Yannm ¢ TeMm, 4To6bl npepnonaraemble
WUCMOJTHUTENN, OpraHM3aTopbl U CMOHCOPblI TEPPOPUCTUHECKMXAKTOB MpeaaBanncb B
PYKW NpaBoCyAMS U HEC/IM OTBETCTBEHHOCTb 3a BCe, B TOM 4MUC/e YrosloBHble WU
rpakaaHckme nocnieacTBms CBOUX AENCTBUN;

[f] BHOBb noaTBepxaass MMNEpaTUBHYI 0653aHHOCTb roCyAapCTB 3awmuiaTb
CBOE HacesieHne OT BO3MOXHbIX aKTOB Teppopu3Ma;

[g] HanomnHasa o HeobxoamMMOCTM TOro, 4Tobbl rocyaapcrtea, B 4aCTHOCTU, MO
coobpaxeHnsaMm CrnpaBeasIMBOCTU W COUMANbHOM cOoNMaapHOCTM 3aboTunmce O
npeanocTaBNeHUN XepTBaM TEPPOPUCTUYECKUX aKTOB BO3MOXHOCTU MNOJyYEHUS
BO3MeLlleHus ywepba;

[h] Mamatys o ToMm, uTto 6opbba C Teppopu3MOM nMpepnonaraeT MNpPUHATUE
AONFOCPOYHbIX Mep, HanpaBNEeHHbIX Ha YCTpaHeHWe TnMpUYMH TeppopusMma, B
4YaCTHOCTWU, NyTEM CMNJI0OYEHUS HAWKUX 06LWeCTB U NPOBeAEHUSA MYNbTUKYNbTYPHOrO U
MeXpesIMrMo3Horo Amanora;

[j] BHOBb noaTBepxaas o6sa3aTenbCTBO rocyAapcTB npu BeaeHun 60pbbbl C
Teppopu3MoM cobnoaaTb MexayHapoaHble NHCTPYMEHTbl B 06/1aCTK NpaB 4YenoBeka,
a ana rocypapcte-uneHoB [CE] - B ocobeHHocTM, KOHBEHUMIO O 3awiuTe npas
yenoBeka W OCHOBHbIX cBob6oA W npakTuky EBponenckoro cyaa no npasaMm
yenoBeka, NpUHMMaeT cneayomne pyKkosoasiume npmHUMNbl M NPOCUT rocyaapcTea-
yneHbl obecneymnTb UX WKMPOKOE pacrnpoCTpaHeHMe cpeaun BCcex BnacTen, Ha KoTopble
BO3M10XXeHa 3aga4a 60opbbbl C TeppopU3MOM.

I. O6s3aHHOCTb rocyfaapcTB 3alWMTUTDb N1lo60e nnuyo ot TeppopusmMa

FocynapcTtBa 0653aHbl MPUHATL BCe HeobXoaAnMble Mepbl AN 3alinTbl OCHOBHbIX
npas, oCobeHHO NpaBa Ha XW3Hb, NNL, HAXOASAWMXCA NOA4 WX OPUCAUKUMEN, OT
TEPPOPUCTUYECKMX aKTOB. DTa NO3UTMBHAsA 0653aHHOCTb B MOJHOM Mepe
onpaBAbiBaeT 60pbby rocyaapctB MpoTMB Teppopu3Ma MpuU yBa)KeHUU HACTOSALWMX
PykoBoaaLWMX MPUHLMMNOB.

II. 3anpeTt npou3Bona

Mepbl, npeanpuHMMaemble rocygapcreamMu B uenax 6opbbbl ¢ Teppopu3MoM,
AO/DKHbl  OCYWEeCTBAATbLCS C  cobnogeHvem nNpaB  4enoBeka WM NpuHUMNa
BEpPXOBEHCTBa Mpasa, WUcka4das nobon NpousBos, a Takxe AUCKPUMUHAUMOHHOEe
WM pacUCTCKOe OTHOLLEeHUE, N AOIKHbI NoAasiexaTb COOTBETCTBYHOLWEMY KOHTPOHO.

II1I. 3aKOHHOCTb AHTUTEPPOPUCTUHECKUX Mep



1. Jhwbaa wMepa, npeanpuHMMaemas rocygapctsoM B uUenax 6opbbbl €
TEPPOPM3MOM AO/HKHA UMETb OpnanYecKkoe OCHoBaHue.

2. Ecnn kakaa-nmbo Mepa oOrpaHMymMBaeT MnpaBa 4enoBeKka, OrpaHuyeHus
AO/MKHbl  6bITb  MakCMManbHO 4eTKO onpegeneHol U 6blITb HeobXO0AMMbIMKU U
NponopuuoHanbHbIMK NpecneayeMon uenu.

IV. A6CONOTHDbINA 3anpeT NbITOK

NMpuMeHeHMe MbITOK uAM 6ecyenoBeyHOro WIN YHMXKalWwero AOCTOMHCTBO
obpaweHnsa nam HakasaHusa abCoNTHO 3anpeLleHo BO BCeX Clydasix, B YaCTHOCTH,
npu apecrte, AonNpoce U CoAepXaHuW noh CTpaxeu nuua, noao3peBaemMoro B
COBEPLUEHNN TEPPOPUCTUYECKUX AEUCTBUA WAU OCYXAEHHOro 3a TakKue AEeNCTBuUS,
HEe3aBMCMMO OT TOro, B YEM COCTOSI/IM yKa3aHHble AeNCTBMS, B COBEPLUEHMN KOTOPbIX
OHO noao3peBaeTcs N ob6BMHSAETCS.

V. C6op mn o06paboTka nepcoHaNbHbIX AaHHbIX JIIO6bIMM oOpraHamm,
ob6sagaroWMMmM NOJIHOMOYMAMM B 0621aCTK rocyaapcTrBeHHOM 6e3o0nacHoOCTH

B pamkax 6o0pbbbl ¢ TeppopuamMoM cbop n obpaboTka NepcoHanbHbIX AAHHbIX
nobbiMn opraHamu, obnagarOWwWMMM MNOSHOMOYMAMM B 061acTU rocyfapCTBEHHOWM
6e30MacHOCTM, MOryT HaHOCUTb yuwepb yBaXKeHMIO YaCTHOM XXM3HU NUL TONbKO B
cnydasax, ecnm 3t c6op n o6paboTka AaHHbIX, B YaCTHOCTWU:

(i) perynmpytoTca COOTBETCTBYOLLMMN NOJIOXKEHNAMN BHYTPEHHErO NpaBa;

(ii) aBngarOTCa NponNopuUMOHanbHbIMU Uenn, Ana KoTtopon 3tn cbop n obpaboTka
6bInn NpeaycMOTpeHbI;

(iii) noanexaTt KOHTPON CO CTOPOHbI MHOMO HE3aBUCMMOrO YMNOSIHOMOYEHHOrO
opraHa.

VI. Mepbl BMellaTeNbCTBa B YAaCTHYIO >XU3Hb

1. Mepbl no 6opbbe c TeppopuaMoM, NpeacTaBnsaowme cobon BMewaTenbCTBO B
YaCTHYIO XW3Hb (B 4acCTHOCTU, O6bLICKW, BbleMKW, MNPOCAylWWBaHWE, B TOM 4ucne
TenedoHHOE, AOCMOTP KOppecnoHAeHUMM U BHeApeHWe CeKPeTHbIX areHToB)
AO/MKHbI 6bITb NMpenyCcMOTPEHbl 3aKOHOM. DTW Mepbl AO/XKHbI A0ONycKaTb CyaebHbIN
KOHTPO/b.

2. Mepbl, npeanpuHnMaemMble aAnsa 6opbbbl C TeppopuaMOM, AOMXKHbI 6bITb
noAroToBNSIEMbl M KOHTPOJIMPYEMbI BMAacTsMU TakuM o6pa3oMm, 4Tobbl CBEeCcTU K
MUHMMYMY, HACKOJ/IbKO 3TO BO3MOXHO, MPUMEHEHME CUMbl Ha MOpPaxXeHne, U B 3TOM
KOHTEKCTE TMPUMEHEHME OpyXusa cunamMnm 6e3onacHOCTM A[OKHO 6bITb CTPOro
NponopuMoHanbHO HeobX0AMMOCTM 3aWMUTbl APYrMX NuL OT HEe3aKOHHOro Hacuaus
MM Heo6xoANMMOCTU NPOU3BECTUN 0B6bIYHBLIN apecT.

VII. 3apgep>xaHuve v npeaBapuTesibHOE 3aKJ/iloueHue

1. 3apepxxaHue nuua, NoAO3pEeBAEMOro B TeppPOPUCTUYECKON AeATeNIbHOCTU, He
MOXET TMPUMEHATbCA B  OTCYyTCTBME O060CHOBAHHbIX MNOAO3peHUN. [1pUYmnHbI
3a4epXXaHus A0/KHbI 6bITb COObLWEHbI 3a4epXXaHHOMY fnLy.

2. Jlnuyo, 3apepXaHHOe Unu coaepxalleecs rnog CTpaxewn 3a TeppopuUcCTUYeCcKyro
AEeATeNnbHOCTb, AO/MKHO  ObiITb  He3aMeaMTenbHO  AOCTaBNEeHO K cyAdbe.
MpoAoIKNTENBHOCTb NpeABapuUTESIbHOMO 3aK/to4YeHns A0/HKHA 6biTb pa3yMHOM U ee
npeaenbl 4OMKHbI 6bITb YCTAHOBNEHbI 3aKOHOM.



3. Jlnuyo, 3apepXaHHOe Unu coaepxalleecs rnog CTpaxkewn 3a TeppopucCTUYecKyro
AesaATeNnbHOCTb, AO/DKHO MMEeTb BO3MOXXHOCTb 06>KanoBaTb B CyAe 3aKOHHOCTb CBOero
3a4€epXaHUs NN CoOAEPXKAHUSA MoA CTPaXen.

VIII. PerynsapHbiii KOHTPOJib 3a NpeaBapUTe/ibHbIM 3aKJ/IOUEHUEM

Jlnuo, nopospeBaeMoe B TeppOpPUCTMYUECKOM AeATEeNbHOCTM M MNOMelleHHoe B
N30M9TOP BPEMEHHOr0 COAEPXaHUS, MMEeeT NpaBO Ha PerynsipHbli KOHTPOJSb CO
CTOPOHbI Cya 3@ 3aKOHHOCTbIO ero cogepXXaHus noj CTpaxemn.

IX. CypnebHbie npouyeaypbl

1. Jlnuo, ob6bBMHSIEMOE B TeppopUCTUYECKON [eATeNlbHOCTW, WUMeeT MNpaBO Ha
cnpasennnBoe pa3bupaTtenbCTBO CBOEro Aefia B pa3yMHble CPOKWM HEe3aBUCMMbIM U
6ecnpucTpacTHbIM CYA0M, YYPEXAEHHbIM HA OCHOBAHMM 3aKOHa.

2. Jlnuo, o6BuUHAEMOE B TEppOpPUCTUYECKON  AeATeSIbHOCTU,  AOJIKHO
NoSIb30BaTbCHA Npe3yMnunen HEBUHOBHOCTH.

3. OcobeHHOCTKN, cBsA3aHHble C 60opbbOM NMpPOTUB Teppopu3Ma, MOryT, TEM He
MeHee, obycnaBnmBaTb OTAENbHbIE OrPpaHMYEHUs MpaBa Ha 3aliUTy, B YAaCTHOCTH, B
TOM, YTO KacaeTcs:

(i) ycnoBun goctyna K aaBoKaTy U KOHTAKTOB C HUM;

(ii) ycnoBuin 03HaKOMNIEHUS C AENIOM;

(iii) ncnonb3oBaHUA aHOHUMHbIX CBUAETENbCKUX MOKa3aHUMN.

4. Takue OrpaHuyeHms npaBa Ha 3aWUTy AOJKHbI  6bITb  CTPOro
nponopuuoHanbHbl  NpecnegyemMon uUelnm U AO/DKHbl - 6bITb  NpeanpuHSATHI
KOMMeHCaUMOHHbIe Mepbl, MO3BONSKOWME 3aWNTUTb UHTEpecbl 06BUHAEMOro, ¢ TeM
4yTobbl 6bILT COXpaHeH crnpaBeanmBbin Xapaktep cyaebHoro pasbupartenbcTBa WU
npasa 3awwnTbl He 6bI/IN 6bl MOSTHOCTbLIO JINLLEHbI CBOEro COAEPXAaHUS.

X. NMpuMeHuMble HaKa3aHuA

1. HakasaHus, KoOTopble MOryT ObiTb MpUMMEHEHbl B OTHOWEHUW Nuua,
06BUHAEMOro B TEPPOPUCTUYECKON AeATeNbHOCTU, AO0MKHbl 6bITb NMpeayCMOTpPEHbI
3aKOHOM 3a Jencteme unm 6e3anencreme, KOTOpble Yyxe npeacraBnsnum cobon
npaBoHapylWeHNne B MOMEHT ero coBeplleHUs; HUKakoe 6onee cypoBoe HakasaHue,
yeM TO, KOTOopoe 6bl10 MPMMEHMMO Ha MOMEHT COBEpLUEeHWUS MpaBOHapyLeHUs, He
MOXeT 6bITb MPUMEHEHO.

2. B ntoboM cnydae nuuyo, ob6BnHSEMOE B TEPPOPUCTUYHECKON AEATENbHOCTU, HEe
MoXeT 6bMNb MPUrOBOPEHO K CMEPTHOM Ka3HW; B C/llydae COXPaHEHUS BO3MOXHOCTMU
BblHECEHMS TAaKOro NpMrosopa, NocneaHnim He MoxeT 6bITb NpUBEAEH B UCMOSTHEHME.

XI. JinwueHnune ceobopabl

1. B oTHOwWeHWUM nuu, NUWeHHbIX cBo6OoAbl B CBSA3NM C TEPPOPUCTUYHECKOM
AEeATeNbHOCTbIO, BO BCEX CNy4asxX AOJIHKHO MPOSBNATbCS YBaXXeHMe AO0CTOMHCTBA,
NPUCYLLEro YenoBevyeckom IMYHOCTHU.

2. 3apaun 60pbbbl C TeppopuaMoM MoryT notpeboBaTb, UTOObI B OTHOLUEHUMU
nvua, nuweHHoro csoboabl B CBSA3UM C TEPPOPUCTUHECKON AeSATeNbHOCTbIO, 6blnn
yCTaHOB/eHbl 60/iee CyLLeCTBEHHbIE OrPaHUYEHUs], YEM Te, KOTOPblie MPUMEHSIOTCS K
APYIM 3aK/KOYEHHbIM, B YaCTHOCTU B TOM, YTO KacaeTcs:

() pernaMmeHTaumm nopsiaka nepeaa4u coobLeHuni n AOCMOTpa
KOppecnoHAEeHUMN, B TOM YUCEe MexXay aABOKATOM N ero KJIMEHTOM;



(i) nomeweHnss nuU, NUWEHHbIX cBO6oAbl B CBS3M C TeppopuUCTUYEeCcKoMn
OeSaATeNnbHOCTbIO, B THOpeMHble 6710KkM, oTBevawlwume crneuuasnbHbiM TpeboBaHUAM
6e3onacHoCTH;

(iii) paccpenoToyeHnss 3TUX UL B npeaenax OAHOro MNeHUTeHUMapHoro
yypexaeHnus unam No  pasfiMyHbIM - yypexaeHusM npu  yciosum cobntogeHums
NpoOnNopLUMOHaNbHOCTN NPUHATON Mepbl NpeceayeMon Lenu.

XII. Y6exkmiye, BbiABOPEHME N BbICbIJIKA

1. Kaxgpaa npocbba 0 npepoctaBneHumn ybexuwa Ao/MKHa 6biTb paccMoTpeHa
nHamBMAyanbHO. MNpuUHATOE MO HEN peleHne AOHKHO AONYCKaTb AENCTBUTENbHYHO
BO3MOXHOCTb oOb6)anoBaHus. OAQHAKO ecin y rocygapcrBa MMEKTCA Cepbe3Hble
OCHOBaHMA nosaraTb, 4YTO NMUO, XXefawllee BOCMNONb30BaTbCAd MpaBoOM ybexuuwa,
NPUHMMANO Yy4yactTme B TeppOPUCTUYECKON [AeATeNbHOCTU, €My J[AO/MKHO O6biTb
OTKasaHo B NpeaocTaB/ieHnn cTtaTtyca bexeHua.

2. TocypapcTtBo, K KOTOpoMy obpauweHa npocbba o0 npeaoctaBneHuUn ybexuula,
06s3aHoO ybeamTbCa B TOM, UYTO B C/lly4yae BO3MOXHOMO BblABOpPEHUSA nuua, Uywero
ybexuua, B CTpaHy CBOEro NMpoUCXOXAEHUS UNW B APYrYH CTpaHy, eMy He 6yayTt
rPO3nTb CMEepTHas Ka3Hb, MNbITKN U 6ecyenoBevyHoe UM yHmxarouwee JOCTOUHCTBO
obpawieHne nan HakasaHue. To e NpuMeHsSeTCs B OTHOLEHWW BbICbISIKN.

3. KonnekTneBHas BbICbl/IKa MHOCTPAHLEB 3arnpeLleHa.

4. B noboM crydae MCMNOSIHEHME pEeLleHUS O BbICbIIKE WUAM BblABOPEHUWU NuMuUa
AO/DKHO  OCYLWECTBAATbCA B YCAOBMAX, He [OMyCKalwWwMX HaHeceHus eMmy
dusnyeckoro Bpesa u obecneumBarwWMX YBaKeHWe ero AOCTOMHCTBA, a TaKxke
ncknrvarwmx noboe becyenoBeyHoe NN yHUXaroLee 4OCTOMHCTBO obpalleHue.

XIII. Bbipaua

1. Bblgauya 4dBnsieTca npoueaypon, HeobxoaAuMMonM Ans  OCYyLLeCTBAEHUS
3 PeKTUBHOro MexayHapoaHOro cotTpyaHmyectsa B 6opbbe ¢ Teppopm3MoM.

2. Bbligaya nuua B CTpaHy, rae oHo MOXeT 6biTb NOABEPrHYTO PUCKY OCYXAEHUS
K CMEpPTHOM Ka3HW, He [O/HKHA NpPUMEHATbCS. TeM He MeHee rocyaapcTBo, K
KOTOpoMy obpalleHa npocbba O Bblgaye, MOXeT COrlacUTbCA Ha e€e NpUMEHEeHUe,
€eC/NiM Nosy4YnT AOCTATOUYHbIE FrapaHTUN OTHOCUTENbHO TOro, YTO:

(i) nnuo, noanexauwlee Bblgaye, He 6yaeT NpUroBOPEHO K CMEPTHOM Ka3HMK;

(i) B cny4yae BepoOSAITHOCTM BbIHECEHMS TAaKOro nNpurosopa nocnegHuin He bypert
npuBeAeH B UCMOJIHEHMWE;

3. Bblgaya He Ao/mKHA MNPUMEHATbCS, eCNU CYWeEeCTBYHT Cepbe3Hble OCHOBaHMUS
nonaraTb, 4TO:

(iyhmuo, noanexawee  Bblgaye, Oyaer  NOABEPrHyTO  MNbiITKaM WU
6ecyenoBe4YHOMY MM YHUXKAOLWEMY AOCTOMHCTBO 0bpalleHUo UM HakKasaHuio;

(il)npocbba o0 Bblaaye 6bi1a NofaHa B UeNsX OCYWeEeCTBEHUs npecsefoBaHus
WKW HakasaHusa nmua no coobpaxxeHusiM pacbl, pennrum, HauMoHaNbHOCTU WU
NONUTUYECKNX B3rns40B, NGO MNOMOXEHME 3TOro simua MoxeT 6biTb yXyALeHOo Mo
Kakon-nmbo 13 aTUX NpUYUmH.

4. Ecnu nuuo, nognexauwee Bblaadve, ybeanTenbHO YyTBepXxAaeT, u4YTO eMmy
rpybenwmm obpasom 6bI10 OTKA3aHO WM OHO MOXET CTONIKHYTbCS C rpybenwnm
OTKaA3OM B MNpaBe Ha crnpaseanmeBoe cyaebHoe pa3bupaTenbCTBO B rocyfapcrse,
Tpebyouwem ero BblAayWn, rocynapcrtBo, K KOTOpoMy obpalleHa Takasa npocbkba,



AOJ/IHKHO paccMoTpeTb 060CHOBAHHOCTb TAKOro yTBEPXAEHUSA, nMpexae yeM MNpUHSATb
pelleHue o Bblgave.

XIV. NMpaBo co6CTBEHHOCTH

NMonb3oBaHMe UMYLLECTBOM, MpuUHaANexalwuMm nuvuaMm WM opraHumsaumsam,
noao3peBaemMbiM B TEPPOPUCTUYECKON AEATESIbHOCTU, MOXET 6biTb MPUOCTAHOBIEHO
nnbo orpaHMyeHo, B YacCTHOCTU, NyTEM MPUHATUS KOMMNETEHTHbIMW BAACTAMU TaKUX
Mep, KaK 3aMopa)kvuBaHue WnuM KoHduckaumsa. Takoe pelleHne AO0/HKHO AonycKaTb
BO3MOXHOCTb obxxanoBaHus co6CTBEHHMKOM nnn cobcTBEHHMKaAMM
COOTBETCTBYIOLLEr0 MMYLLECTBA.

XV. Bo3MOXHble OTCTYIJIEHUS OT 0b6si3aTenbCcTB

1. Ecnu 6opbba Cc TeppopmM3MOM BeAeTCs B YCNOBUSAX BOWHbI UM 06LLECTBEHHOMN
OMACHOCTU, YrpoXawLllen >XWU3HWM Hauumu, rocyaapCTBO MOXET B OAHOCTOPOHHEM
nopsiake TnMpuUHATb Mepbl, MNpegycMaTpuBalowme BpeMEeHHble OTCTYNn/JeHud oT
HEeKOTOpbIX 0653aTeNnbCTB, BbITEKAKWMX M3 MeXAYHAPOAHbIX MHCTPYMEHTOB MO
3aluTe nNpas YenoBeKka, B TOW NUWb CTeneHu, B KaKon 3To obycnoBfeHo cuTyauunen,
a Takxe B npegenax n npu cobnoaeHUn ycnoBum, yCTaHOBNEHHbIX MeXAYHapOAHbIM
npasoM. [0OCynapCTBO AO/DKHO YBEAOMUTb O MPUHATUM 3TUX Mep KOMMETEHTHble
OpraHbl B COOTBETCTBMU C UMEKLWMMUCS MeXAYHAPOAHbIMKN 06a3aTebCTBaMM.

2. OgHaKo rocygapcrtBa He MOryT HU MNpU Kaknx o6CToATeNnbCTBaxX U HEe3aBUCMMO
OT TOro, B 4YeM COCTOSIM AENCTBUS nnua, NOAO3PEBAEMOro B TEPPOPUCTUYECKOWN
AEeATeNbHOCTU WM OCYXAEHHOro 3a TaKyl AesaTesIbHOCTb, OTCTyrnaTb OT npaBa Ha
XXW3Hb B TOM BUAE, KaK OHO rapaHTUpOBAHO MeXAYHapOAHbIMWU WMHCTPYMEHTaMu, OT
3anpeLweHns  nbiIToOK  wuanM  6ecyenoBeyHOro WAM  YHMXKAKLWEro AOCTOMHCTBO
obpalleHnsa nnm HakasaHus, OT NPUHUMMNA 3aKOHHOCTU MPUMEHSEMbIX HakKa3aHWn U
Mep, a TakXKe OT NpuHuMna 3anpeTta npmaaHusa obpaTHOM Cuiibl YrONIOBHbIM 3aKOHOM.

3. O6ctoatenbctBa, o06ycnoBmBLIME TMPUHATME TaKOro poAa OTCTYMNJeHUMN,
OOJ/IKHbI perynsipHO nepecMaTpmBaTbCsad C LENb OTMEHbl 3TUX OTCTYMJIEHUN, Kak
TONbKO AaHHble 06CTOATENbCTBa NepecTatoT CyLWeCcTBOBaTb.

XVI. YBaxxeHMe uMnepaTuBHbIX HOPM MeXAYyHapoAHOro npasa M HOpM
MeXAyHapoAHOro ryMaHMTapHoOro npasa

Mpu BeaeHun 60pbbbl C TEPPOPM3MOM rocygapCTBa He MOryT HUM MpU KakKux
obcToAaTenbCTBax OTCTYNaTb OT MMMEPATMBHLIX HOPM MeXAYHapoAHOro npasa, a
TakXXe OT HOPM MeXAyHapoAHOro ryMaHWUTAapHOro npasa, Korga nocnegHee
NMPUMEHNMO.

XVII. BosmelweHue yulepb6a >xeprBaM TEPPOPUCTUHECKUNX aKTOB

Ecnn Bo3MeweHne yuwepba He MoXeT OblTb MOSHOCTbK obecrneyeHO 3a cueT
APYruX  UCTOYHMKOB, B YaACTHOCTWU nyTem KOH(pUcKkaumm nMyLlecTBa,
npuHagnexawero UCNONHUTENAM, opraHu3aTtopaMm M CNOHCOpaM TeppPOPUCTUYECKUX
aKTOB, rocyfapcCTBO [AOJ/KHO B OTHOLWEHWU TaKMX aKTOB, COBEpPLUEHHbIX Ha ero
TeppuUTOpUU, COAENCTBOBATb BO3MELLEHUIO yulepba XepTBaM 3a HaHECEHHbIe yBeYbs
W NPUYNHEHHbIN Bpea 340pPOBbIO.

XIII noaAroToBUTEJIbHAA KOH®EPEHUNA EBPONMENUCKUX
KOHCTUTYLUMNOHHbLIX CyAO0B
(16-18 okTabpsa 2003r., Hukocusa, Kunp)



OuepepHas loaroTtoBuTesibHass KOHMeEpeHUUs eBPONenCKUX KOHCTUTYUMOHHbIX
Cy[OB opraHusoBasa obcyxaeHnus B OCHOBHOM MO ABYM BOMpPOCaM MOBECTKU AHSA: 1)
BCTYMJIEHNE HOBbIX YeHOB B EBponenckyo KOHMepeHUNo KOHCTUTYLUUOHHbBIX CYA0B
B KayecTBe TMOJSIHOMPABHOro u4neHcrtea; 2) Bblbop npobnemMmbl A9 MNOAMOTOBKMU
HauMoHanNbHbIX AOKNaA W opraHm3aumm obcyxaeHunss Ha KoOHrpecce eBpomnemnckux
KOHCTUTYUMOHHbIX cyaos B 2005 roay.

Mo peweHnto [MoaAroToBUTENBHON KOHMEPEHUNN HOBbIMMW 4jleHaMU AaHHOMU
MeXAyHapoAHOM opraHusaumm ctanum BepxoBHbit Cyn DcTOHMKM, BepxoBHbIM Cya
Hopserun, BepxoBHbit Cya Mpnanann.

Mo nToram 3aMHTEpPECOBAHHbLIX 06CYXXAEHUN TEMATUKN N OCHOBHbLIX HanpaBieHUN
AanbHenwen pabotbl [MoarotoBuTenbHas KoHdepeHUUss npeanovYTeHne oTaana
npeanoxennto KoHctutyunoHHoro Cyaa ApmeHunn n ans obecyxaeHus B mae 2005r.
n3bpana Temy: "OCHOBHble KpPUTEPUM OLIEHKM OrpaHUYeHUn npaB 4enoBeka B
NpaKTUKe KOHCTUTYLUMOHHOro npasocyamsa'.

Bbin yTBEpXAEH TakxXe rpadmK noaroToBUTENIbHOW paboThbl:

- NOAroTOBKa BOMNPOCHMKA No u3bpaHHon npobnematuke - oo 01.02.2004r.;

- NoAroToBKa HaUWMOHasNbHbIX AOKNaAOB Ha OCHOBE BOMPOCHWKaA - A0
10.11.2004r.;

- opranmsaumns XIII KoHrpecca eBponemckuX KOHCTUTYLMOHHbIX CynoB - 15-20
masa 2005r.

KOHCTUTYUMOHHbIM Cya ApMmeHun, ¢ ydetom wutoros VIII EpeBaHcKoM
MexayHapoaHon KoHdepeHumn (2-5 okTtabps 2003r.), npeacrtaBnsieT nepevyeHb
BOMNpPOCOB Mo u3bpaHHOW TeMe W cyuTaeT HeobXoAMMbIM UX BKJKYEHME B
OKOHYaTesIbHbIX BOMNPOCHUK ANS HAaUMOHAaNbHbIX AOKNaa.

Kpuntepmn OULEeHKM OrpaHM4YeHHUMW npaB u4YeNsioBeKa B MNpaKTukKe
KOHCTUTYLIMOHHOIO NpaBocyama

BonpocHMuUKkK

(MpepnoxeHns KoHcTuTyunoHHoro Cyama PA aAns noAroToBKM HaUMOHasbHbIX
A0KNanoB)

I. KOHCTUTYUMOHHbIE U 3aKOHOAaTesIbHbIE NoaAXoAbl

1. KOHCTUTYLUMOHHbIE rapaHTUM 3aLWMTbl NpaB YyesioBekKa

1. HeobxoanMMo KpaTKO WU3N0XUTb 3aKpersieHHble KOHCTUTyuuen CTpaHbl
OCHOBHble KOHUenTyas/bHble MnoAxXoAbl OTHOCUTENbHO CYLWHOCTM MpaBOBOro
rocygapcrea, rapaHTUpOBaHWS BEepXOBEHCTBA nMpaBa, obecnedyeHuss npsaMoro
AENCTBMA 3aKpenfeHHbIX KOHCTUTYUMEeW OCHOBHbIX MpaB, rapaHTUuM peanum3aunm
MPUHUUNA OrpaHNYeHns BaCTU NMpaBoM.

2. Kakume noaxoabl OTHOCUTENIbHO OrpaHUMYEeHMA npaB YesioBeKa
3akpensieHbl KOHCcTUTYUMen?

2. Kakue npaBa He noanexaTt KakoMy-nmbo orpaHu4YeHuto?

3. Kakune 3akpenngarTcsa yC/I0BUSA U KPUTEPUN OFPaHUYEHNS OTAENbHbIX Npas ?

4. Kak onpegeneHbl paMKuM OrpaHMYeHUs npaB MNpyv BOEHHOM TMOJIOXEHUN U
ypesBblYalHOM cuTyaunmm? Kakummm nMNpaBoOMOYMSIMM B OSTOM BOMpoce HaaeneH
KOHCTUTYUMOHHBbIN Cya?

5. Kakume KOHCTUTYUMOHHble TpeboBaHMS OTHOCUTESIbHO OrpaHuU4YeHuin npas
yesioBeKa NpeabsB/ieHbl 3aKOHaM?



6. Kakoe MecTto yaensaetrca KoHCTUTyumen MexayHapoAHOMY npasy B obnacrtum
orpaHu4yeHus npas 4yesioBeka?

7. KakuMy nonHOMOUYMSAMM MO 3alumnTe npas yenoseka KOHCTUTYyUMEN U 3aKOHOM
HageneH KOHCTUTYUMOHHbIN Cya?

3. 3akoHOAaTesibHble NoOAXO0AbI

8. Hackonbko onpegeneHbl HauWMOHalNbHbIM 3aKOHOAATENIbCTBOM KpUTepuun
orpaHuyeHuns npae 4esoBeka? B 4acTHOCTW, KaK 3aKOHOZATesIbHO onpefeneHbl
MPUHUMMN  COPa3MEpHOCTM oOrpaHuyeHmn wn obwmne TpeboBaHus Un3bexaHUs
NCKaXEHUSA CYLLHOCTU rpaBa WIN WUCKIKYEHUS HEBO3MOXHOCTU OCYLLEeCTB/IEHUS
OCHOBHbIX MNpas.

9. HeobxoanMoO KpaTKOo NpeacTaBUTb HAUMOHaNbHble 3aKoHoAATebHble NMoAX0Abl
OTHOCUTENIbHO PaMOK OrpaHuM4YeHMs npaB YenioBeKka B YC/JOBUAX BOEHHOIO
MONIOXEHMS U Ype3BblYaNHOMN CUTYyaLUN.

10. Kakune cylecTByloT 3aKoHOAaTe IbHble pelleHNs OTHOCUTESIbHO OFpaHMUYeHuns
npas 4yesioBeKa Npu Teppopusme?

4. NpeapaynpeauTenbHble NOAXOAbI

11. Kakue cywecTBylOT npeaynpeanTenbHble MeXaHW3Mbl NMPaBOBOr0 KOHTPOSSA
orpaHvyeHuin npas? [encTByeT AM cuctema npeaBapuTesibHOrO0 KOHCTUTYLMOHHOMO
KOHTpONA?

I1. MpaBonpuMeHUTEeNbHaA NpaKTUKa

1. KoHcTuTyumoHHbIN Cyp

12. HeobxoanMMO Ha npuMepe KOHKPETHbIX PacCCMOTPEHHbIX Aesl U3N0XUTb
npasosBble no3uumm KoHCTUTYUMOHHOro Cyaa OTHOCUTENbHO OrpaHM4YeHWn npas
yenoBeka, NPUHUMAEMBbIX ANS HUX KpUTepueB, NMPakTUKU NPUMEHEHUSA NOCAeAHNX.

12.1. Kak onpegesieH nMpuvHUMN COPa3MEPHOCTU OrpaHUYeHUs rnpasB B NpakKTUKe
KoHcTuTyunoHHoro Cyaa?

12.2. Kak onpegeneHbl B npaktuke KoOHCTUTyumoHHoro Cyzga noHaTue
"ypesBblyanHas cuTyaumsa" M paMKm orpaHuUYeHus rnpas B NogobHOU cuTyaummn?

12.3. Kak onpegeneHbl paMKu OrpaHMyeHus npaB rpax4aHCKOro HaceneHus,
NPOXMBAIOLWENO HAa TEPPUTOPUMN BOOPYXKEHHOIO KOHMNMKTA?

12.4. Kak onpegeneHbl paMKn OrpaHUYeHns MHAMBUAYANbHbIX U KOMNEKTUBHbIX
npae 4yenoseka?

13. Heo6x0aMM0 Ha OCHOBe OTAE/IbHOro aHanusa M3/10KUTb NpaBOBble MO3MLUK
KoHcTUTyunoHHoro Cyaa OTHOCUTESIbHO KOHCTUTYUMOHHbIX PaMOK OrpaHU4YeHus
npae 4enoseka, AnddepeHUMpOBaHHbIX MNOAXOAOB K OFPAHUYEHMIO Pa3/INYHbIX
npaB, Kak U OTHOCUTESIbHO OLEHKM MNpaBOMNPUMEHUTENbHOMW MNPaKTUKW B BOMpoce
orpaHuyeHuns npas. B uyacTHOCTW, OTAENbHO nNpeaCTaBUTb MNpaBoOBble MO3ULUMK
KoHcTuTyunoHHoro Cya B paCCMOTPEHHbIX Aenax Mo 3awuTe cneayowmx npas:

- JOCTOUHCTBO JINYHOCTHU;

NpaBoO Ha >XWU3Hb;

ceBoboza 1 NIMYHas HENMPUKOCHOBEHHOCTb;
3arnpeLieHve nNbiToK;

3arnpelieHve NpuHyanTenbHOro Tpyaa;

npaBo crnpasenamBoro cyaebHoro pasbupartennCcTBa;
NpaBo YBaXeHUs TIMYHON N CEMENHOMN XU3HU;



- NPaBO 3aWMTbl JINYHbIX AAHHbIX;
- ceoboaa MbICM, COBECTU M BepoucrnoBenaHus;

- ceoboaa cnoBa v NpaBo Ha MHMOpMaLUKIO;

- cBoboga cobpaHuii n obbveagnHeHUn;

- NpaBo Ha 6pak n co3gaHne cemMbMu;

- NpaBo 3 PEeKTUBHOIroO CpeacTBa NPaBOBOW 3aLUNTbI;

- 3anpeLeHne JUCKpUMUHaLnK;

- cBob6oaa nepeaBuXeHUs;

- n3bupartenbHoe nNpaso;

- NpaBoO Ha CO6CTBEHHOCTb;

- NpaBo Ha obpa3oBaHue;

- MpaBo Ha TpyA u cBoboaa BbibOpa 3aHATUS;

- NpaBo Ha ybexuuie;

- NpaBo Ha 61aronNpuUATHYO OKPYXXaKLLY Cpeay;

apyrve npasa (OTHOCUTENbHO KOTOPbIX cyaebHas npakTuka KOHCTUTYLMOHHOIO
Cyna KoHCTaTupoBana HeKOoTOopble AOCTOMHblE BHMMaHMA noaxoabl. B 4yacTtHocTw,
KakoBa npasoBasd no3mvuma KOHCTUTYuMoHHoro Cyaa OTHOCUTENbHO paMokK
OrpaHM4yeHus npas fnL, He MUMEKLWMX rpaxaaHcTeBa, 6exXxeHues, HauWOHasbHbIX
MEHbLUNHCTB U APYIUX NUL, OTAENbHbIX KaTeropuin?)

13.1. PaccmaTtpuBan nmn KoHCTUTyumoHHbIn Cya aena, B KOTOPbIX pa3pellanach
BO3HMKLIAA MeXAy OTAeNIbHbIMW NpaBaMn KOMNU3UA?

14. Kak TOonkylTCa B nNpaBoBblX Mo3munsax KoHcTutyumoHHoro Cyaa wnu
HaUMOHaNbHbIM 3aKOHO4aTeNIbCTBOM cneaywouwme NOHATMSA, ABnsoLwmnecs
OCHOBaHMEM OrpaHUYeHns Npas 4yenoBeka:

- HeobxoaAMMO B MOMb3y rocyaapcTBeHHOW 6e30MacHOCTU WM ObLLEeCTBEHHOM
6e3onacHocCTu;

- HeobxoamnMo Anda npeaynpexaeHns 6ecnopsiAkoB U NpecTynaeHnn;
HeobXxoAMMO C Lenblo 3alnTbl 340p0Bbs 0bLecTBa U HPABCTBEHHOCTH;
Heo6xoAMMO C Lenblo 3aWmTbl Npas U csoboa Apyrnx nuu;

Heob6xoAMMO AN COXpaHeHus aBTopuTeTa U 6ecnpucTpacTHOCTU NpaBoCyaAUs ;

- Heo6xo0aMMO A1 3KOHOMUYecKoro 6naronosiyyums CTpaHbl.

15. Kakon noaxoa Bblpa)keH B MpaBOBbIX No3mumax KoHcTuTyumoHHoro Cyaa mnm
HauMOHaNbHbIM 3aKOHOAATENbCTBOM B BOMpOCax TeEppUTOPUAnbHOro MNpUMEHEHUs
MeXAYHapOoAHbIX HOPM M NMPUHUMMOB MO NpaBaM 4yenoseka?

16. Hackonbko peweHna KoHcTuTyumoHHoro Cyaa crtanm UCTOYHUMKOM MnpasBa U
HaCKOJIbKO OHUM YUYUTbIBAKOTCH B 3aKOHOZATENbHOM NpaKTUKe?

17. Kak obecneumnBaeTcss ncnoaHeHme peweHnmn KoHctutyunoHHoro Cyaa B aToM
obnactn?

2. Cyabl o6wen ropucamkumm

18. HeobxogmMo KpaTKO npeactaBuTb cyaebHyro nMpakTuKy Ccyaos obuien
OPUCONKLUNN N UX MPABOBble NO3ULMN OTHOCUTENbHO KPUTEPUEB OrpaHMYEHUn NpaB
yenoseka.

19. KakoBa cyaebHas npakTMka TOSIKOBAHWUSA 3aKOHOB B 06/s1aCTy 3awWuTbl nNpas
yesioBeka?



20. KakoBa ¢yHKUMOHanbHas cBsA3b Mexay KoHCTUTyuuoHHbIM CyaoM M cygamu
obLien opncamkumm B Bonpocax BbipaboTkm obwmMx NoaXoA0B K OLEHKe 3awuTbl U
OorpaHuU4YeHnn nNpase yenoseka?

3. MHCTUTYT 3aliMTHUKA NpaB 4yesioBekKa

21. KakoBbl (yHKUMOHaNbHble B3aMMOOTHOLWEHUS MexXay KOHCTUTYUMOHHbIM
CyaoM M  WHCTUTYTOM 3alMTHMKA NpaB 4YenoBeka B paMkax obcyxapaemon
npobnemobl?

II1. CopencTBMEe MeXXAyHapoAHOM U HAaLUMOHAJIbHOW NPaBOBbIX CUCTEM B
3TOM Bonpoce

1. MMnneMeHTauMss MeXAYHaApOAHOro npaBa B HAaLUMOHAJIbHYIO
KOHCTUTYLIMOHHO-NPaBOBYIO CUCTEMY

22. Kak HauuoHanbHOE 3aKOoHOAATENbCTBO Y4MTbiBAeT MeXAyHapoAHble
npaBoBble NOAXOAbl B BOMNPOCE OrpaHMYEHNs npas YyenioBeka?

23. CywectByeT M 3agada npeobpa3oBaHMM HaLMOHANbHOM KOHCTUTYLMOHHO-
NpaBOBOW CUCTEMbI OTHOCUTE/IbHO 3alMTbl NpaB 4Yenoseka? Ecim ga, TO B YeM OHa
BbIpaXKaeTcs U KakKUMU MyTSAMU U KOHLENTyasIbHbIMM MoAXo4aMn npeanosiaraeTcs ee
OCYLLECTBNATL?

2. BsaumoBAMsiHME M coaencTBMEe HaArocyaapCTBeHHOM U HaLUMOHAJIbHOM
cyaebHbIX cucteM B Bonpoce BbipaboTkym o6LmMx KpuTepueB OrpaHUYEeHUM
npasB 4yesioBeKa

24. HeobxoaMmMO KpaTKO M3M0XWTb, B YaCTHOCTW, KaK Y4uUTbIBAKOTCA
HaunoHanbHbIM KOHCTUTYUMOHHbIM CyaoM, a Takxe cygaMmm oblen rpucamkumm
npasoBble no3mumm EBponenckoro cyaa no npasBaM 4yenoseka, Cyaa npaBocyaus
CoBeTa EBponbl OTHOCUTENBHO KPpUTEPMEB OrpaHMYEHUS NpaB YenoBeka.

25. Kakue HabnwogatoTcs TeHAEHUMM B MAaHe BUSHUA MPaBOBbIX MO3MLMNA
HaUWOHasbHbIX CYAOB Ha MeXAYHapoAHOe NpaBO WU HAAroCyAapCTBEHHYHO cyaebHyto
NnpakTMKy B 0611aCTn 3aWwmTbl NpaB YyenoBeka?

Boiwen B cBetr AnbMaHax "KOHCTMTYLUMOHHOE npaBocyaue B HOBOM
Tbicauenetun" 2003 ropaa

LleHTpOM KOHCTUTYUMOHHOro npasa Pecnybnuku ApMeHuss npu COAENCTBUM
KoHdepeHUMN OpraHOB KOHCTUTYLUMOHHOIO KOHTPOAS CTpaH MOJSI0A40W AeMOoKpaTum
n3pnaetca AnbMaHax "KOHCTUTYUMOHHOe npaBocyame B HOBOM Thicadyenetun". B
exerogHnk 2003r. BkawdeHbl Matepuanel VIII EpeBaHckOn MexAyHapoAHOM
KOoHdepeHuMn Ha TeMy ‘OCHOBHblE KPUTEPUN OLEHKM OrpaHUYEeHUNn nMpaB 4vesioBeka
B MpaKTUKe KOHCTUTYLUMOHHOrO npasocyams’”, a Takxke MaTepuanbl, crneumasnbHO
npeacrtasfeHHble ans onybnmkoBaHusa B AnbMaHaxe. JTO cTatbM 25 aBTopoB mn3 21
CTpaHbl, KOTOpbIMM  obcyxpaatTcs  cneaywwme npobnembl: [peacepartens
®epepanbHoro KoHctutyunoHHoro Cyaa NepmaHum MaHc-HOpreH Manbep "lMpobnemsi
ncnonHeHnss peweHun  KoHCTUTyumoHHoro Cyaa"; uneH HayyHoro coBeTa
JInxTeHwTenHckoro mMHcTuUTyTa lepapa batnuHep "OrpaHuyeHne oOCyLWeCTBAEHUS
npas n ceBobon B EBpONENCKOMN KOHBEHLUMW MO NpaBaM 4yesioBeKa U OTCTYMJeHune oT
obs3aHHOoCTern paHHonm KoHBeHuun"; Tpeacepatens KoHcTuTyumoHHoro Cypaa
Pecnybnunkn JlntBa Sruamxioc Kypuc "lpaHuubl peanum3aunmm npaB 4YenoBeka B
npaktuke  KoHctutyumoHHoro Cyaa  Pecnybnuku  JlntBa";  [lpeacenatenb
KOHCTUTYUMOHHOTIO Cyna Pecny6nunku benapycb puropumn Bacunnesuny



"KOHCTUTYLUMOHHO-NpPaBOBbIE OCHOBAaHWUSA orpaHudeHuUs npaB M cBobos 4venoseka B
Pecnybnuke bBenapycbk"; lMpeacepatens KoHcTuUTyuuoHHoro Cyaa [py3um [>XXOHK
XeuypuaHu "OCHOBHble KpUTEPUM OLEHKM KOHCTUTYLUMOHHOCTW OrpaHMYeHuin rnpas
yenoseka B npaktuke KoHcTuTyumoHHoro Cyaa [py3un"; 3amectuTennb
Mpeacepatena KoHcTuTyumoHHoro Cyaa Poccuinckon ®depepaumn Bnaanmup
Ctpeko3oB '"lpobnema orpaHu4yeHMss npaB 4enosBeka W OCHOBHbIX cBoboa B
peweHnsax KoHctutyumoHHoro Cyaa Poccunckon ®depgepaumn”; 3amectuTenb
Mpeacepatena KoHcTutyunoHHoro Cyaa Pecnybnunkm Tapxukuctan LWyxpat
MycTtadokynos "KOHCTUTYLMOHHO-MpPaBOBble OCHOBbI MpaB rpaxaaH U MexaHU3Mbl
3aWwmMTbl  nNpaB 4enoBeka B TagxukuctaHe"; 3amectutenb [peacepatens
KoHcTuTyunoHHoro Cyaa Pecnybnunkm ApmeHusa Bnaaumup OraHecsiH "Kputepum
OrpaHM4yeHus Npas YesioBeKa B Upe3BblHYalHbIX CUTyauMsaxX COrfacHo npeueaeHTHOMY
npasy EBponenckoro cyaa no npasam 4denoseka"; KOHCTUTYUMOHHbIN Cya Typuum
"OCHOBHblE KpUTEpUM OrpaHNYeHus npaeB 4vesioBeka B TypeuKoM KOHCTUTYLMOHHOWM
topucamkumnmn’’; coeeTHMkK KoHCTUTyumoHHoro Cyaa Pecnybnnkm ApMmeHunss ApMeH
ApyTioHAH "CBo6oaa BblpaXXeHUS MHEHUSI B KOHTEKCTE MpaBONpPUMEHUTENbHOMN
npakTuku EBponenckoro cyga no npasam 4enoseka"; cyabss KOHCTUTYUMOHHOrO
Cyna BeHnrpum WwTtBaH bBagpkm "OrpaHnyeHme OCHOBHbLIX MpaB B MpakTuke
KoHcTuTyunoHHoro Cyaa BeHrpumn"; cyabss EBponenckoro cyaa rno npaBaM yenioBeka
Nex lMapnnuknn "10-aa ctatbs EBpOnNencKOM KOHBEHUMM MO NpaBaM 4enoBeka M
orpaHuydeHuns csoboabl BbipaxeHua"; uyneH KoHcTuUTyumoHHoro Cyaa Pecnybnaumku
Bonrapus OuMmutep lotyeB "BOnpocbl OrpaHW4YeHUN NpaB 4esioBeKa B MpaKTUKe
KoHcTuTyunoHHoro Cyaa bBonrapumn"; FocyaapcTBeHHbIM COBETHUK [peunn Hukonac
[oBac "lMpaBa 4enoseka B cyaebHoW npakTmke BepxoBHOro AAMUHWUCTPATUBHOIO
Cyna lMpeunn. 3awmta u orpaHumyenmns”; cyabsa KoHCTUTyumoHHoro Cyaa YKpawuHbl
Bnaanmmnp MeaweHko "Bonpocbl KOHCTUTYLMOHHOIO OrpaHuyeHuns npae um csoboj
yenoBeka W rpaxaaHuHa B npaktuke KoHcTuTyuuoHHoro Cyza YKpauHbl"; 4neH
BeHeunaHckon komuccum Xoce MaHyan Kapposo [Ja Kocta "YcnoBusi orpaHuUYeHums
OCHOBHbIX MpaB B MOPTYrasbCKOM MpaBe WU KOHCTUTYLMOHHOM rnpasocyanmn"; uneH
KoHcTuTyunoHHoro CoBeTa ®paHuum [lMbep Maso "CsBoboabl M 06LWWECTBEHHbIN
nopsaok"; cyabsa KoHctutyumoHHoro Cyaa benbrum XXan-MNonb MoepmaH "lo3nuus
ApbutpaxHoro Cyaa benbrmm no BOMPOCY OrpaHMYeHW npas 4enoseka"; cyabs
KoHcTuTyunoHHoro Cyaa Pecnybnukn Apmenuna Padaen [ManasH "Bubnenckas
MOTMBaUMA oOrpaHudeHuin"; npeacrasutenib KoHcTUTyumoHHoro Cyaa Wcnanwuum
Murenb AHxenb MoHTaHec MNapao "Kputepuun oueHKM orpaHMYeHnin npas YesioBeKka B
npaktuke KoHcTUTyumoHHoro Cypa MWcnaHuun"; cyabs KoHcTuTyumoHHoro Cypaa
CnoseHnn Kupunn Pubuumy "HaumoHanbHoe W eBponenckoe npaBo Mo npaBaMm
yenoseka: B3amMHas cybopauMHaums W orpaHuMyeHue cuHepruu'; npencraBuTenb
KoHcTuTyunoHHoro Cyaa lepmaHum Kan-YBe Puse "OrpaHuuyeHue ocCyuwecTBeHMUS
OCHOBHbIX rnpas B KOHCTUTYLIMOHHOWM npakTuke FepMaHun"; cyabs
KoHcTuTyunoHHoro Cyaa Mongosbl EneHa Cadanepy "OCHOBHble KpUTEpUM OLLEHKMU
OorpaHMyeHMin npas 4enoBeka B npakTuke KoHcTuTyumoHHoro Cyaa Pecny6nunku
Mongosa"; cyabs KoHcTuTyumoHHoro Cypga WUtanum Yro OAun Cunepso "OrpaHuyeHue
KOHCTUTYUMOHHbIX npaB B wpucnpyaeHunn KoHcTutyunmoHHoro Cyga Wtanuu";



cyaobss  KoHctutyumoHHoro Cypa Pecnybnunkm JiutBa Bwutaytac CHHKSABUYLIOC
"KOHCTUTYUMOHHbIE NPUHLUKMNBLI N 3alMTa NpasB 4YyenoBeka".

BO3MOXHOCTb O3HAaKOMUTbLCA C MaTepuanamm AnbMaHaxa MNOAYYUIU YuTaTeNu
6onee 100 cTpaH MUpa, B KOTOpblE eXerogHnK pasocnaH. MaTtepuanbl ‘'AnbMaHaxa’”
nometleHbl Takxe B MMHTepHeTe (www. concourt. am/almanac)

Boiwen B cBer AnbMaHax "KOHCTMTYLUMOHHOE npaBocyaue B HOBOM
ThicauyenetTun" 2003 ropga

LleHTpOM KOHCTUTYUMOHHOro npaBa Pecnybnnkn ApMeHuUs npu COAENCTBUMU
KoHdepeHUMN OpraHOB KOHCTUTYLMOHHOIO KOHTPOAS CTpaH MOJSI0A0OW AeMOoKpaTum
nspgaetca AnbMaHax "KOHCTUTYUMOHHOE npaBocyanme B HOBOM Thicsyenetun". B
exerogHnk 2003r. BkNw4deHbl MaTtepuanbl VIII EpeBaHckOn MexAyHapoAHOM
KOoHdepeHumMn Ha TeMy ‘OCHOBHblE KPUTEPUN OLEHKW OrpaHUYeHUn npaB 4vesioBeka
B MNpaKTUKe KOHCTUTYUMOHHOro rnpaBocyams’”, a Takxke MaTepuasnbl, cneumanbHo
npeacTaBneHHble ans onybnukosBaHusa B AnbMaHaxe. DTO cTaTbu 25 aBToposB U3 21
CTpaHbl, KOTOpbiIMM  0bcyxpaalwTca cneaywwme npobnembl: [peacepartens
®enepanbHoro KoHctutyumoHHoro Cyaa NepmaHum NaHc-KOpreHd Manbep "lMpobnemsi
ncnonHeHms peweHunn KoHcTuTyumoHHoro Cypa"; u4YneH HayyHOro coBeTa
JInxTeHwTenHckoro mMHcTUTyTa lepapa batnuHep "OrpaHuyeHne oOCyLWeCTBAEHMUS
npae n ceobon B EBponenckon KoOHBeHUMU MO NpaBaM 4yenoBeka W OTCTynneHue oOT
obs3aHHOCTer paHHon KoHBeHuun"; Tpeacepatens KoHcTuUTyumoHHoro Cypaa
Pecnybnunkn Jlutea 2ruamxioc Kypuc "lpaHuubl peanum3aunmm npaB 4YenoBeka B
npaktuke  KoHctutyumoHHoro Cypaa  Pecnybnuku  JlntBa"; [lNpeancenatenb
KOHCTUTYUMOHHOTIO Cyna Pecny6aunku Benapycb Fpuropumn Bacunnesuny
"KOHCTUTYUMOHHO-MpaBOBble OCHOBaHMSA OrpaHMYeHus npas KU cBoboa yenoseka B
Pecnybnuke bBbenapycbh"; lNpeacepatens KoHcTuUTyuuoHHoro Cyaa [py3um [XXOHKU
XeuypuaHu "OCHOBHble KpUTEPUM OLIEHKM KOHCTUTYUMOHHOCTW OrpaHMYeHuin rnpas
yenoseka B npaktuke KoHcTuTyumoHHoro Cyaa [py3un";  3amectuTensb
Mpeacepatena KoHcTuTyumoHHoro Cyaa Poccuinckon ®depepaumn Bnaanmup
Ctpeko3oB '"lpobnema orpaHu4yeHMss npaB 4enoBeka W OCHOBHbIX cBoboa B
peweHnsax KoHctutyumoHHoro Cyaa Poccunckon ®depgepaumn”; 3amMectuTenb
Mpeacepatena KoHcTutyunmoHHoro Cyaa Pecnybnunkm Tapxukuctan LWyxpat
MycTtadokynos "KOHCTUTYLMOHHO-MpPaBOBble OCHOBbI MpaB rpaxaaH U MexaHU3Mbl
3aWunTbl  nNpaB 4esoBeka B TamkukuctaHe"; 3amectutenb [llpeacepatens
KoHcTuTyunoHHoro Cyaa Pecnybnunkn ApmeHusa Bnaaumup OraHecsiH "Kputepum
OrpaHU4YeHuns npaB YyesioBeKa B Upe3BblYalHbIX CUTYyauUMsaxX COrlacHoO npeueseHTHOMY
npasy EBponenckoro cyga no npasam 4denoseka"; KOHCTUTYUMOHHbIN Cya Typuum
"OCHOBHblE KpUTEPUM OrpaHUYEHUs NpaB 4vesioBeka B TYpeuKoM KOHCTUTYLMOHHOM
topucamkumnn’’; coseTHMkK KoHCTUTyumoHHoro Cyaa Pecnybnnkm ApmeHunss ApMeH
ApyTioHsH "CBoboaa BblpaXXeHUsI MHEHUS B KOHTEKCTe MpaBONpUMEHUTENbHOMN
npakTMku EBponenckoro cyga no npasam 4enoseka"; cyabss KOHCTUTYUMOHHOIrO
Cyna BeHnrpum WwtBaH Bagpkm "OrpaHunyeHme OCHOBHbLIX MpaB B MpakTuke
KoHcTuTyunoHHoro Cyaa BeHrpumn"; cyabss EBponenckoro cyaa rno npaBaM yenoBeka
Nex lMapnnuknn "10-aa ctatbsa EBpOnencKOM KOHBEHUMM MO NpaBaM 4enoBeka u
orpaHuydeHuns csoboabl BbipaxeHua"; uyneH KoHcTUTyumoHHoro Cyaa Pecnybnaunku



Bonrapus AuMmutep lotyeB "BOMpocCbl OrpaHM4YeHUM NpaB 4esioBeKa B MpakKTuke
KoHcTuTyunoHHoro Cyaa bonrapumn"; FocyaapcTBeHHbIM COBETHUK [peunn Hukonac
[oBac "lMpaBa 4enoseka B cyaebHoW npakTmke BepxoBHOro AAMUHUCTPATMBHOIMO
Cyna lpeunn. 3awmta u orpaHumyeHmns”; cyabsa KoHCTUTyumoHHoro Cyaa YKpawuHbl
Bnaanmmnp MeaweHko "Bonpocbl KOHCTUTYLMOHHOIO OrpaHuyeHuns npas m csobop
yenoBeka W rpaxaaHuHa B npaktmke KoHcTuTyuuoHHoro Cyza YKpauHbl"; 4neH
BeHeunaHckon komuccum Xoce MaHyan Kappos3o [Ja Kocta "YcnoBusi orpaHuUYeHus
OCHOBHbIX MpaB B MOPTYrasbCKOM MpaBe WU KOHCTUTYLMOHHOM rnpasocyanmn"; uneH
KoHcTuTyunoHHoro CoBeTa ®paHumm [lMbep Maso "CsBoboabl M 06LWWECTBEHHbIN
nopsgok"; cyabsa KoHctutyumoHHoro Cyaa benbrnm XXan-MNonb MoepmaH "lo3nuus
ApbutpaxHoro Cyaa benbrmm no BOMPOCY OrpaHMYeHW npaB 4enoseka"; cyabs
KoHcTuTtyunoHHoro Cyaa Pecnybnukn ApmeHuna Padaen [ManasH "bubneinckas
MOTMBaUMA oOrpaHudeHuin"; npeacrasutenib KoHCcTUTyumoHHoro Cyaa Wcnanwuum
Murenb AHxenb MoHTaHec MNapao "Kputepmun oueHKU orpaHMyYeHnin npas YyesioBeka B
npaktuke KoHcTUTyumoHHoro Cypa MWcnaHuun"; cyabss KoHcTuTyumoHHoro Cypaa
CnoseHnn Kupunn Pubuumy "HaumoHanbHOe W eBpoOneKnckoe npaBo MO npaBaM
yenoseka: B3amMHas cybopauvHaums W orpaHuyeHue cuHepruu'; npencraBuTenb
KoHcTuTyunoHHoro Cyaa epmaHum Kan-YBe Puse "OrpaHuueHue ocCyuwecTBEeHMUS
OCHOBHbIX rnpas B KOHCTUTYLIMOHHOWM npakTuke FepMaHun"; cyabs
KoHcTuTyunoHHoro Cyaa Mongosbl EneHa Cadanepy "OCHOBHble KpUTEpUM OLLEHKMU
OorpaHMyeHMin npas 4enoBeka B npakTuke KoHcTUTyumoHHoro Cyaa Pecnyb6nunku
Mongosa"; cyabs KoHcTuTyumoHHoro Cyaga WUtanum Yro Oun Cunepso "OrpaHuyeHue
KOHCTUTYUMOHHbIX npaB B tpucnpyaeHunn KoHcTuTtyunmoHHoro Cypa Wtanuu";
cyaobss  KoHctutyumoHHoro Cypa Pecnybnunkm JiutBa Bwutaytac CHHKSABUYIOC
"KOHCTUTYUMOHHbIE NMPUHLMMbI X 3aWmMTa Npas 4Yenoseka".

BO3MOXHOCTb 0O3HaKOMUTbLCS C MaTepuanamm AnbMaHaxa MONYyYUIN 4duTaTeNn
6onee 100 cTpaH MuUpa, B KOTOpble eXeroaHnkK pasocnaH. Matepuansl ‘‘AnbmaHaxa’”
nomMeuwleHbl Takxe B MHTepHeTe (www. concourt. am/almanac)

VIII EpeBaHCKasa MeXxayHapoaHasa KoOHdepeHUUn

3-4 okTa6pa 2003 ropma coctosnace VIII EpeBaHckas MexayHapoaHas
KOoHdepeHumsa Ha TeMy "OCHOBHble KpUTEPUU OLEHKU OrpaHMYeHW npaB 4venoBeka
B MNpaKTUKe KOHCTUTYLUMOHHOro npaBocyaus", opraHu3oBaHHass EBponenckon
KoMuccmen "3a pemokpatuio 4depe3 npasBo" (BeHeuumaHckas komuccums) CoeTa
Esponbl, KoHdepeHumen opraHoB KOHCTUTYLMOHHOIO KOHTPONs CTpaH MON0oAO0WM
AeMokpaTnum n KoOHCTUTYyumoHHbIM Cyaom Pecnybnvku ApMmeHus.

B pabote KoHdepeHUMM NpUHAAM YydyacTue npeacrasmtenn BeHeumaHcKomn
KoMuccmmn, cyabm EBponenckoro cyaa rno npasaMm 4venoBeka, npeacenatesnin U cyabu
KOHCTUTYUMOHHbIX CyaoB 17 cTpaH Mwupa, npeacraButenn 6 MexayHapoAHbIX
opraHumsauuin, pykKoBOoAMTENN 3aKoHOAATeNbHbIX U WUCMNOMHUTENIbHbIX OpraHoB
Pecny6sinkn ApMmeHus.

KoHdepeHunto oTkpbin lpeacepatens KoHcTuTyumoHHoro Cyapa Pecnybnukun
ApMmeHus T[. ApyTioHsAH. OH OTMeTWUNI aKTyanbHOCTb 06Cy)XAaeMon TemMaTuKy,
nogyvyepkHyn Heob6xoAMMOCTb pa3paboTKuM YEeTKUX KpUTEPUEB OLEHKU OrpaHuUvyeHum
npaB u4esioBeKa B MpakKTUKe KOHCTUTYLUMOHHOro npasocyamsa. Ocoboe BHMMaHue
6blN10 yaeneHo KOHCTUTYUMOHHbIM TpeboBaHWSAM MO OrpaHMYeHut0 npasB M cBobof,



3aKoHoaaTenbHoro obecnedyeHns »3Tux TpeboBaHMK, a TakKXKe WX CUCTEMHOU
peanmsaunm B NpaBonNpUMeHUTENbHON NpakKTUKe.

C NpuBEeTCTBEHHbIM C/I0BOM K yyacTHMKaM KoHdepeHunn obpatmnmnce CekpeTtapb
BeHeunaHckon kommccmm Ox. byknkno mn lMpeacepatens HaunoHanbHoro CobpaHus
Pecnybnnkn Apmenuns A. bargacapsiH.

OX. BYKMKMO OTMEeTWUN, 4To AaHHasa KoHdepeHuMs - 3To Xopolwasi BO3MOXHOCTb
ANSA cynen KOHCTUTYUMOHHbIX CYZLOB €BPOMenCcKMX M NMOCTKOMMYHUCTUYECKUX CTpaH
cobpatbca BMecTe M 0bcyanTb npobnemy, mMmewwyto 60nbWYK aKTyaslbHOCTb B
yKpenaeHun pemokpatum un obecneyeHuMm BepxoBeHCTBa npaBa. A. barpacapsiH
noAYEpPKHYN BaXHOCTb 3TUX 0B6CYXAEHUN He TONbKO B MpakTUKe NpaBoCyAus, HO U
AN 3aKoHoA4AaTeNbHOM AesaATeNIbHOCTH.

[Joknagumkn wn BbicTynawowune Ha KoHdepeHuMn B OCHOBHOM Bblaenunu 7
CTEPXHEBbLIX BOMPOCOB: KOHCTUTYUMOHHbIE paMKW OrpaHU4YeHuUs npaB 4YenoBeKa;
KOHCTUTYUMOHHble TpeboBaHMA K 3aKOHaAM OTHOCUTESIbHO OrpaHu4YyeHun npas
yesioBeKa; OrpaHU4YeHuMs npaB 4YenoBeka B MeXAyHapoAHOM MpPaBOBOM KOHTEKCTE;
KpUTEPUM OLEHKM OrpaHUYeHWn NpaB 4enoBeka B MNpaKTUKE KOHCTUTYLMOHHOIMO
npasocyausi; npasoBble no3vumm EBponenckoro cyna no npaBaM 4enoBeka
OTHOCUTENbHO OrpaHu4yeHni npae n csoboa; NMpasBoBble MO3MLUU KOHCTUTYLMOHHbIX
CyAOB PpasHbiX CTpaH MO BOMPOCY OrpaHuWyeHuss npas; HeobxoamMOCTb
KOHCTUTYUMOHHO-NPABOBbIX M3MEHEHUN ANS YKpenaeHus rapaHTui 3aliuTbl npas
yenoseka.

YuacTHnkoB KoHdepeHuun npuHan Tllpe3nmgeHT Pecnybnumkn ApmenHusa P.
KouapsH, a Takxe Oblna opraHusoBaHa BcTpeya B HaumoHanbHoM CobpaHumn
Pecny6inkn ApMmeHus.

Foctn nocetunun MepBonpecTosibHbin CBATON DuMMaa3snH. X npuHan Katonnkoc
Bcex ApMmaH MNaperuH II.

57-oe NneHapHoe 3aceaaHue BeHeunmaHckon komuccum Coseta EBponbl

12-13 pekabps 2003r. cocTosanocb 57-oe lNneHapHoe 3acenaHue BeHeuunaHcKoU
KOMUCCUN, Ha KOTOpPOM O6bI10 paccMoTpeHOo 6onee ABaauaty BOMPOCOB MOBECTKM
AHA. Cpeaun aKTyaslbHbIX  BOMPOCOB  MOXHO  BblAE/INTb  pacCMOTpPEHMue
3aKOHOAATesIbHbIX MPOEKTOB WAM WMHMOPMAUMMN O KOHCTUTYLUMOHHOM pasBuUTUM B
ApmeHunun, Mongose, YkpauHe, Cepbunm un YepHoropun, MWtanumn, WcnaHun,
Npnanaun, a Takxe B AnoHun, Mekcuke, tOxHon Kopee. lMNMpeacrasutenn nocnegHmnx
CTpaH NpuHANM y4yactue B paboTe KOMUCCUM B KavecTBe Habntoaatenen.

BeHeumaHckas komuccus yaenuna ocoboe BHMMaHuMe BoMpocaM MNpoBeAeHus
AEMOKpaTU4ecknx BbI6OpOB M aHanu3dy m3bupaTenbHOro 3akKoHOoAaTesNbCTBa
OTAEJSIbHbIX CTpPaH.

B pabotax komuccum ydactesosan lNpencenatens EBponenckoro cyna no npasam
yenoseka Jiioumyc Bunbaxabep, KoTopbin NpoMHOPMUPOBAN KOMUCCUIO O
NnpUHMMaeMbIX Mepax no pedopMupoBaHuto EBponenckoro cyaa, O pasBUTUX
B3aMMoOoOTHoweHun Ctpacbyprckoro un JlrokceMbyprckoro cyaos.

Cnepywouwee lNneHapHoe 3aceaaHune BeHeLMaHCKOM KOMUCCUMWM cocTouTca 12-13
mapTa 2004 roaa.

KoHdepeHuuna B Naare



20-21 Hos6psa 2003 roaa

20-21 Hosi6psa 2003r. B Naare no vHuuymatmee HuaepnaHACKOro npaBuTeNbCTBA
coctosinacb KoHdepeHunms Ha TeMmy "OCHOBHble MNpaBa B MJOPATUCTUHECKOM
obwecTtBe: cBoboAbl M OrpaHMYEeHUss B MHTepecax pa3Hoobpasnss M couuranbHOM
eanHHocTn". B KoHdepeHUunn NpuHSIM yyacTue npeacraBuTenIn BCeX FOCyAapCTB-
yneHos CoseTta EBponbl.

OcHoBHble 3agaumn KoHdepeHunn:

- BbliBIeHWe aKTyalbHblX NpobneM B CBA3WN C KOHMIMKTaMWU OCHOBHbLIX MpaB B
nApanncTunyeckom obuiecrsee;

- MN3y4yeHue TnpaKTUKuU rocyaapcrte-usieHoB CoseTa EBponbl B paspelieHumn
KOH(NNKTOB npas;

- Ha OCHOBe npaKkTUKuU BbipaboTka W pasBUTUE KpUTepuMn U CTaH4apTOB
paspelleHns KOHPAMKTOB OCHOBHbIX MpaB B MapasncTMyeckom obuiecTtse.

B xone KoHdepeHunn B oTaenbHbIX Aoknagax 6buin npeacraBfeHbl NpaBoOBble
cpeactBa B paMkax CoseTa EBponbl, a Takxe npeueneHT EBponenckoro cyaa,
KOTOpble NMpuU3BaHbl pa3peLllaTb BO3MOXHblE KOH(PAMKTbI MeXAY OCHOBHbIMW MpaBaMu
B nawpanuctmyeckoMm obuwectee. OaHoBpeMeHHO 6bl10 KOHCTAaTMPOBAHO, 4TO
HEeCMOTps Ha CyLlecTBYHOLWMe MpaBoOBble cpeacTsBa, HeOo6XoAMMO MNPUHATb HOBbIE
npaBoBble CTAaHA4APTbl U KPUTEPUM MO pas3peLleHntd KOHMMKTOB OCHOBHbIX MpaB B
napanmcTnyeckom obuiectse.



